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N30 94.2°

1. o 7 ., ¢

L.1. Am#PAL,

NAEC AIAAKR - PINEE 7 A NAZE Phh Y.L
M-OF @l 1Y CAVFaM P T TR ABLIPYS  ATILYG9°
Wt AT 1Y ALCO POLTACT TINLE DT goy gon CTALE
PINEELDT AR CULONY LINTI CdL. T YD ey
CIAT L7 CAD AC NAPATE NoomebI® ALCONl me9e
NN CCUTN 21597 Mm-9° 9IC DRI ¢YICT U2~ @me9°
N7ICT aohhd CAM- YHCH NGO HIEGS D355 A? NAm-
AL ALY POLTA WP PhdISC U9 [ MR P ST
OAPIAHT fact” P2LOAAMD- Yar-::

NILTG Wl ATILONT PO TN BT ne.n-
AP NFCA  NU-AT ool 2FAA:: AMLVITT N2CANC T
AIRNT CULTIC P TINEE RS (2) M MNEE (demonstrative
evidence) Navid PO 0me1 S FEm-::  p-AZEm- hePd 0L 8
M-k CA-TD PTHE PAT®D3 YT UA- CTLEeMPAN 1D
N-EALI™ NOFEN 1EBCT-T hadd TINEE D1 A TINEBF
NF P9 o TINLE AR - hANVTm- CoLECN BT PppoF
Sme:t AAILDYYE CeA 9908 0D 121 MOT 1AV /7G4
Az

CaN TINGE  UNLILGY (LIPS PP oIy AAN T ::
PVAE TINT (AT a9y GIC YINLE 91 eCR/ Pene”
8.0

TN CmPA L /N AL B85S 28 Ph? TC40C (AAR):

' See. for cg. Richard May. Criminal Evidence, (Third Edition), p.3, Sweet &
Maxwell (1995)

* See. Indian Evidence Act of 1872, sec. 2: also, Draft Evidence Rules of Ethiopia of
19500 At 3 RS PALLLL.A. P1996 POINLE hY (Paolond @ L4d) WibR
317

R Xlay, op. ait., p R




V) 1A% NILT ¢o9. ¢ hit? poy oAt hif1 N1A% AL
eoenncyt 20 ANT oL FA®: h-1E7 N0L% teoANEPAU-
Por.A M- NF 10!

(") 1A% nee ¢79,Laov h1t7? ?‘-"i.ﬂ'ﬂnh"f‘ hiry N1-8% AL
PICANCYT AN ANT e F¥Am AL1C fl.?.onm(m/ﬂﬁ"'i(l)'
hAm- NF 1w

(dh) 18% neSeE  nontk Lo AE  mPATE TN
Ne9a1-1:  Neotht @B (oodaon® PoLLLONT DU
N1-8% AL £9°0nC1t #A ANT PoLFA@ hET NATILY
WPAET N T Neomed® eChnNFAr 0L (or
PR TIT A T i | Al T

gy PTINLE T 0L 321 Naram: ACh ACh HI°LY
N Unl LT gPé @®ey° Ay FOIE Ly et
RNV ATeEF@ YOTL new. @9heB 1" (Hearsay Rule)
weHA  PTLmé-@- & A3 UAtFo 797 “Chn-HeeT
aqh B 2341 (Opinion Evidence Rule) laeNA P72 @P@ 1D

e G T L M T VA B N9NLE w7 oNT £ oPs
YA A T A g TO NeEA s TCLNC RITC Ar8A-TI°
eu R¥N WAy 85T /7Cat (jury system) ATE fhovy Ao
ChT G AT M MmO M gnehtar At
s PRD ANA PTLAME 1@t DALY e NhE 4 NI°ah
ATINCET T A AON At h0LT Neks(h % 1&he N HAe
Nk POIEA 148 At WIN SCX W PN <At APH EIAD-
Aewe, At AN At DNLT Oemll A@.20 AgFAU- NAe TICTN
@me.9® KeFay- 07Int NS, TEAFN NA° NeeNhC £HU
qeyl @INLE Phet N7 TINCE gnAA::’ POl heLl TINGR
el PILAAM-9° BV Yeehhar LB U AIRLPCN

4

Indian Evidence Act. sec. 60, Draft Evidence Rules, Art. 52 nG Phba Rl
CYNLE WD LbdE WHPR 52 Lavihek:: ORI M PTTE CE T
(direct evidence) YILAAM-S gy oot “FAhAIL o8 (circumstantial
cvidence) APHAA hTLmé-@- G AcvAP T W Wh7&S AASo° 20d NTT
Poormpoent 73 heher 0ol TINGE’ ADAPTS KCESA avU) W3SONT
AaoAht - DALY oy Z8m- “PARAL “INLKHT (LWPHP NG s
ApsA PTLTA@ herkEd AET eem-G eh1mnm- QM - M. Monir,
Principles and Digest of the Law of Evidence, Vol. I, p. 759, University Book
Agency. Allahabad (1986) ook

* See. for cg. Cross & Tapper on Evidence, Ninth Edition, p.513, Butterworths

(1999

" Wigmore on Evidence, Vol. 5 (Chad, Rev.), p-28.

V.B Raja. Commentaries on the Indian Evidence Act of 1872, Vol. 1, p. 54, Eastern
Book Company (1962).
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PL.hahd £ 1@ ChIe4E7 hk ALLR9T °0he 4N
nNeT A PAPO- NO°T NAD- ‘i’.?.(.(’lﬂ"'f‘ NaoiPy 9D-:: &1 L73
NNLAINT @ 9°N3EeFT PITEIC:

1. ha3% 0L AAD: PPLPANR PA AP-HEim? ACHPMANTS
APH2TT AL NATLTA NHLPO- oom? A9 AMANT
POLTA ALLAT": AT NMLA ha® hdM A4s  LOAAN::

2. NoohA +LI6 ATOAMS AIRU-I° oop+AT TP+ +CONT
ENTLAYT PIPANCTT PO ANHTITTVIE AMETE 1D

3. PN9%. 099, “INLE AYRPCN NC hhéT7 Noof P97.HmMs-
ALF “A9°FAU" N°IAT COL194- 7 oodPATT 10~ LVI°
NATL 17 PhO? Let PoLeATT Ut PoLLTC AL}
hiLv9® Nhé$: ovA\h: “INLB Aood.NLRS heT A99Moog®
0L Lhe A"

CANELET “MNEE L3 PoLOA®: U-AHF® L79° NHv-
feN °NNCYT N2A 6@+t @RI N72A Ahto-iel (personal
observation) AL, PAoow/l4 ootP} AT N°LA®- NO°1L. N7
TINEE LN AL AA LN PULLhA 1D NHYI® L3N oow/l-
AT CONC G W PCO FATY NTLATNT LH o072A%R PANT-
NAYM-: AAN“TD: ML9° NhPAPRT AThes Tt An+H11THN® 196
NF - A4, by AAE OAh1E  PLL0NTT ANt eet oede
aof 9" ¢ (conclusion) ALPNA ALLTEATI:! h'1PTTY ooHT

4IMNM LI°[7, LI AN+ LT AL avlOh PAYYE 40C
b (1 D

PAN 9°AA. Aoohim T PUAT ORI PI2¢ DIEA AL
FPONCT AR AN AP hNRY AATT +h( Aaod@ ALTFADY
me9°  ‘Nht hne AL A-+hhnF ALFAU” @Y “Oahs
AM2m- AL TFAU" A avaohhC hTE, ‘AP hOL3 P712Ad AT
ANN 1 NA A T8.000NC ALLPEAT ALINI°:: I°NIe-EI°T AP
hNL? PI2AM- A+ AN aoP 3y 29°89% @L9° Ah-HLPT AL
g L0 TIATIC AR hNE 9°F 9°h7PE NAP ANN P44+hAm:
PO oolP1y hooHHT ANHPPT AL ooRlDE PERCE W NTFF
DALY e NavAAL, T AR PHEAN AL (LAATT
N/74.6-m- PINL P0LT 9°ONC £P@7 NTHhhd oo7A%F RIE,
“IhAN- NARIT 0% £ThéhC NG 0L9° “T44+5Fm +hah-
7 @E9° HFhAG: P N m29° NTA+HTT T feL1m Yo
NA~ gvooONC ARALLEATI®T QPP ATE aohimt POLEMC

* 1bid at, p. 537; also R. May, op. cit., pp. 157 - 158.
: 3



yae::® AYHLDT emenr1@- NNY eLB PAA Pl 3% Aaehm T LU
hTA. mLéT Ayegeavar “@ant+eeT ognl s (LA he T 4
(-t eanteeT nsE L) nné.aMvt Ny eFT PYEE:-

1. P9onhs shteet TCS w1C AT a0t (Relevancy)
gam-g°:: NS A3e eCLt 1) L& AT ¢-rtao
hyeaer'r ¢ 440109 (+AOh@") no1E AL Aao LD
naly- aatrmne: v1C nHané RIRAONR 1D nAL?®
%09 (120) n3g,  +ES 548 QneeUrT goLOmm:

2. TINLET ogoHY ﬂr‘\“‘L.?hh'?‘h(Il' T nnteet (1] &34t

ggvRol AL aog LD e&rt 4o0C 10 poanCT

no-eer BVl a0 A@LO" K107 ¢ n&y1E? +10C
AL, ROV ALALC e, an::"

enn-lreet aheB L) gow kG OV eyns N ho,
oqhs s ne-rna  NTLmée- o eyl avhhé\ eAm- HI° £G4
A 04 s 207 ALoohd LU7 (u-a-k 70T gonhd £AO7

ok e [0 meoLe” nh4.AL?” e InT7 gon3 8T mL.éT
anAm ?\‘Mﬁ‘l'h’i::"

1.2. ¢ & hao™MT

i’hh'l‘,(’t’-'l' y Ta v N7 a3+ 110 (,d‘d-h‘E hao 1)
h"?aﬂnh"l"- $29° LA 1114 NG et arer CEITR
ame P &% my+s j’haﬂz.-q"i' Och cahLar e pN A AL
AP OTT e.56-0:" guh hILITI0" LA h1s8Ea@"
qaol ao LR né.1 &u el AATI0H alc (ﬂhcrﬂ’i )
KUy AA@- ek ngJ P WG hily Hao? NéT S (AP R
ey genne T agehncrt sATF@ AL “pOgeT hreaeNN
LNANA QPye° Shana euNLm: oPA gog3i P76 nhHanna
p9ey Y @S ALY eoyy1C TG wnc::"? 0hA W 21C¢
hire P L00 P90 s L¥a Yoo e ¢o7. £ HAm: “the witness
must speak as a Knower, not merely as a guessor’ Nt e
[

ot e nAT1w govLea@-d KYR. 15 NS NSasée ¢o1.51C
gotf’y £ANHITE nre “9nT 1l

—

7 v .B. Raja.op. €1t P.

1 541 and R. May, op cit., pp 157 - 158.

Christopher B. Muller and Laird C. Kirkpatrick, Evidence Under The Rules: Text,
Cases and Problems. Third Edition, P 688, Aspen Law & Business (1996).
N pasF b1 31 hOh R 18 gaedhk::

12 gee, 7 Wigmore, § 1917, pp. 1- 3.

'Y |bid. at. p- 2.
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fH.£7 Hoop £72L9° (L7 “ANTL£PT” A“LAD PO
PLOm@ T £L29° AN hi11A0R@ 2C P7LN2797 10
PavFoold M PAIIALNHE ovHIN FAT hAL AR1TC Ago-hd\
E3ONT ‘A0 PPLAD-Y A POLAC oo “Persuasion of the
mind without proof of certain knowledge... sentiments, judgment,
notion (ACT?7MET MP1 Oo@-+T AL Pidtoowl+ aAbTAMM...
NeeLt: @-A%T NA%%T AL Pdoowl T vAN) N°7AT AZE, X
°nNIet AL Chroowl4d  AOTAN  (reasoned conclusion)
POLaLI"(C TLCT AZEMCI®:" AT78V PHLT°M A7 Lhhhé
PINLD-E 78BR Povdt ACHCT P2lavhAht 1@ (LA ONovdt:?
DAL 1@ LA NATAMmE@ 60925 NALCEL ST mNS A°03C7
Po9.00Ah Tt 1@ (LA AAMNS ooFhaor ATRTI® O@-+1S
FONC ALSTC NovA 9°F5 NLPSA PPLAMMD-7 ANT£P9T ATA,
NEI°A IGF®-39° AN LPT AAMNLI®:: LU T9AT L7
Zhana INco- hhae?, %7 2INZ3 L7370 2C N7L0"7197 Ui
“PPA4F P O@-+tT AL CAtoowl+d AOTLPT AR ANFo-
&7 To PPoo PANTPPT INLR L7970 PTLEERI® ANINLI®::'C
AT74.0 L£30- PPLoavF A2CAT MIPE PAavLET POAL®D L7
120 AT hAL NA ¢ PIARTID-F “TAFTH 1o-::

CANTL£PT 290LE 230 AU-F NA@ LHE 07F ADA$L
AAD et PPI £79° O+HAL hli8Fm 90+ Goaot
ooghL A Govd bt AU OGN AL L£CLT N7 Adto-detT AL
PtaoNit O@-PT NLTELT@9° ALTNPE PUPTr AR oo+
fimee 7-%2FF N°LovAht Neo-£@- ?+hr miNT +COAD-
ANTEP I TFo7T AOM LTAN P7LA®- ool UAN PO
ALY oogeM4 4@V NLR@ A Too@m PINg +LI° PA-T7
ATRIL BET  (cases) Nao T gowl+ UAN ATLT Ad-PS
APTTFLD AFLao (19°AA. ACINCLAT I Adw.h. N1353 NeiN
A7Z P2NLON ®TEA 782 ONTIR.@ AL PRLADT? T4&T Tht
0 tavdnF+ 0% (mayhem) @E9° AN PAhd 141 oolFr7
AaoAPT NAST1+@- NAILT htel Proe P42 TS Hh9°TF
PCOAD ANTLPITF@T ATANM A7 AOhNE@ 9°0OA%L (sheriff)
ooTLE AIRANNT @D AI8RPRLCT FCL NE TFOHH AOTAANGA::"

'S See, Ronald Joseph Delisle, Evidence: Principles and Problems, Fifth Edition, pp.
613 - 14, Student Edition, Carswell (1999).

Wigmore, op. cit., p. 3. -

Ibid, at p. 5; see also, Mueller and Kirkpatrick, op. cit., pp. 687 - 88, and R. J.
Delisle, op. cit., pp. 614 - 15.

Prof. James Bradley Thayer, as quoted in Wigmore, Ibid, at p. 3. 0“T"7& hoo%
A=®- “mayhem” (h02 P€hh& 78F) ANA “LAFE (DFL4-P) TCTH9°
MNLD:: oveoHFM-T N7A N8 AL PLLANT 787 £-0-F AgohAhd
AN ATIT LT POTAPATI? PLA AAINC ASET?™ +AN £A 'MNC
A“IAT RFAA:: Black's Law Dictionary, Centennial Edition £aod\h-k::

5
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NICUI°T hohh. N1443 NPLN ATE 1827 +hAG 5 TO9%
oy ao'HY 300 _@CE (ALY “puri auri’) N@ohd.d A M-+
YOG SCE (WE9° PALY PA AIBRANGG-AT POAPOD: A F@-3T
+COAD- “I00° (fine) A“LA@®- FA PALT TC1o0- 777 WL
9N (AN PP ) ATROAM ALSCANT AFDTE T hAPIAT @-9°::"°
#41 MBAM- Hood NFonMi hhh, N1619 9.9°. NPL0 ATL
1207 AF 1T PHAATD AAALT T PTOALT@®- XIPEL 5 7
1611 9.9°. AT ANV 90 PHIA@®- ALovIL  AIREON
eqo- TICT 23 €3 1610 290 Mm@ BV ATIRY AR
hooA&, h287 5+ 04T oot @ O0714R9° AL ONChF
AT PCNM UAF° NATES L9°K AR ATUP7 ATLTTTA
NIALTIAPR I°N3eE AL2IMD: ooOhé-:: FCL LA PAICHT
AN+ NoodNd CHNPoo-T K 7Y STT 1-4%7% ney.on'rn+
LH 9°39° A%h AAAMLT CHoALTo- At 1@ PH0a- Am@-
nge4 h287 PG+ NFA (LWPP° NACTITI® AR NPT ATLITTA
D3HMN. O-NT AT2LOM: avavlf (Tad:0::%

A375.0 PAR APE PONCT ANELPT ANLALTT hAR
a4 NH1AA@- Ah1? 0 N¢D APSNL ooTF 11800 4.9°.
oo 10LE AL, AMPAL O@PS N°T17TE PPLT°@ LN LU
RGO UL %1Pe RATATFA  AHRCY oofdA DAL AR
APELT ¢oL.AMT AOTEPT LN A4 0S7 (exception) P
RWIBEMC FLCAN: LUI° N4 ® Pe&T°m- L7101 PNAam AC
AIEAL  axn®lsd Chre T PSAART hilwg® NAg  +HasTr
NALYT AL ProowlA Neofy hHV? LW E9°C AAAN+2OT
MALE NCLOANT LH U-A- PARCTFT (1) en® 7°0hCHE (2)
AR APt °ORCE N7LA NW-AT 14 h&de 99T ANdALST
V4HAaol9” IPTh::

gL NP hAaoMP hAL PIAXID7 (.aonéd\i hilvy
N°9€eH hAL. NHINAD aodh- °O0NCTT NW-AT 14~ Naohébé
eLIN-% HCHC LHF +é- 0Ntd- AZINE-E-T AITnE-N3::

19
Id.
Alsop v Bowtrell, Jac. 541, as quoted in Wigmore, Ibid. at, p.3.

Wigmore. Ibid. at p. 5; see also, Mueller and Kirkpatrick, op. cit., p. 687, and R.S.
Delisle, op cit, p. 615.

ZU +A A} AZC-tavsim MY Rch-§ NMN+ooanlim- AL PADT “PPAT
T gavAh-k::
6



2. P °ONCT
2.1. AmPAL

PANA-PPT L7NT Aavl8T adF24 h”LPeCTT- SHPHE
AL A0 EPT PLA®- PN FCTIT 10 NPINEE h7E
AN AT ‘hae 6mF hiPy (h@b) @L9 hiavint
IC  (htt) Neeiad 0HLTCE 0HFL NAVTTS $2700H1%
FAed+ (reason and logic) Neod-TH hily- 2C $PCN RCTTH LAD:
A TIC ANATS ST AP RAILILTA PICIONED® 790
(inference)” 9N 1M®-:: NASE S A PooT: NAD-YT w++ +Crov-
ZU7 LonhAN AYTAT ATTANT:: P

neHE AKX AL 2u TG NUPTF ‘hrt
(fact) mEI* 6@+ (knowledge) PoLAD7 NaTL @77
‘A1 £€1" (opinion) @9 “79°+" (inference) YLAD-F K79°
NAA @73 AQEI°M PO eYIRAC 1D~ 9°79° h7Th, N-HAIA
AY21C  “hy ity AMLN AMLEC (et PAmY)  @89°
ACTMTNIT AADF AT LPTTY LI 9T LT AhAP
(LEF AP @LI° aon Nlao-h ANTTI79% ANFPY TIC Neem+ 9™
NU-A+ aohhd AR PI°GRCT NLWP39°* RIR 671k hWPT 77
NU-A-: eohhd £70C AA LAA A7D, L70<¢. NMF° AN jm-::
ALIAPYTEI® WIS AMé-MéE @i °hIEe4ETT hrl AS
ANTLCT AT CIPIMETF@ U-AEI® PhOIPC  A0C  (mental
process) MMFT STm®::* TCLNC TTHCTLN A PS5AT9:-

“... These 1s no conceivable statement. however specific, detailed
and factual | that is not in some measure the product of inference
and reflection as well as observation and memory.”?¢

' Cross & Tapper, op. cit. p. 511., sce also,7 Wigmorc op. cit., p .45 and the definition
of “Inference” and “opinion” in Black's Law Dictionary. $/h38.9™ IFY PAT 24P
COINCE RTT APLA TCT9" RAOP aomAH9°:

TOLY 21€ AN POLMPA®: AN LA K@ (0AE eohhd £AD-7
ALTE ALIAR ATLTLhFAM- POPIMPA:: “..The essential idea of opinion
seems to be that it 1s a matter about which doubt can reasonably exist, as to which
two persons can without absurdity think differently. The existence of an object
before the eyes of two persons would not be a matter of opinion, nor would it be a
matter of opinion that twice two are four. But when testimany is divided, or
uncertain, the existence of a fact may become doubtful, and, thercfore, a matter of
opinion.” Sir George Cornewall Lewis, Influence of Authority in Matters of
Opinion (1849), as quoted in Wigmore, Vol. 7, sec. 1919, p.15.

* Wigmore. Ibid. at. p.15: see also, R.1. Delisle, op. cit., p. 616.

* McCormick, Evidence. 2nd. ed.. p.23,

7




AAILD NU-A+  eohhd ARYE hAh LOA hT0? ARTE
Poom3 ADE. P38 ALLA?°:Y hiluge ¢41h L7 nrne
d- AR RASOA MAA TUIC “IhAa ARPCI: (b HLT
@OT APOhTA PPLTFNDY® TG N+a8n AgvlstT PoLhTAMm-3
232 FIPAAT PT LN 1-82 (hypothetical case) hrovéhrt:-*

‘PN Fm- T+ hiv N3A 7% +HEARae?

PP Rhe. ooAd  PHIaR@ oohS @NT PILTFo- AP
hoohGP @0OT AP+731822F  OMTS
(stumbled out) &7 N mfP T (fell in a
faint)::

4+hAhe mOd  P7°0hé  ANHEPRT | hooHI- @-0T
ATAWIH-ATY haoAh A AU-:: Y eET
(PUm-3 1IC) NF BIAR::

S Ce Nk SweH - AT AT (jury) £uU3 omAn
ABBATAM ALCOTU emét:: [A°0hG]
a AR PANY hr T3 ANF AR OAICH
PLLNNNTTF aofI°Lol P KELAT": PTTOr
oohS AMetImi £913 aohS ATRUT
A RP hoohSo- ONT ALt ATeONTS
NA@YTHe @ee Y 12z °n2ft ¢1419
AICMELT ANELPTUY eohimt PANVIC:
h9#77 NF 10 @20k £aN::’

AY780 MhY T AS “antpeed” eohhd PA®- £0C 7°7
PUA PAN oDIPT3S hTR FPONCT° NECE bk “A0TEOFT
TN (h22C PHwiH-T) PHemet7 AfRANT (AB+APANT)
PPMF TIC WO NTFRRA  L1IAARTA MA@ gvdh-  AaPIAR
A3 AOT 24 APINT ATLTLTA £V hAL Pwiidm Te
9°AA.  CIPISA:: hiLug® OhCe PRI NHARY® NATIAN
RICEY 230 N 24 AL NTL@-ANT L NL4LE AZWPT AN h&CT
(a0 C9° NA“TLoonnéNt 1%L 90 oo+t PATD P
FANCT PO TSR (1ICTFT) 09Loeah T ANHEe T
spgvet K38 M- oo@p e h4EI® LK E9°C PHhavf Awd-C T

Mueller and Kirkpatrick, op. cit., p. 688,
King & Pillinger. Opinion Evidence in Illinois (1942), p. 1, as quoted in R.J.
Delisle. op. cit.. pp. 612-13
M anhoh, 1975 990, PL.L4A POINEB  RUNT” (Federal Rules of Evidence)

PraA-t PhmPAA RTT ADhoms €40 NALEh NATHE®: AT W)
ATNF PoohCI9° ATPES awd-C AT WIRIMEC 0AFT 2077770 hAL
CMPNIO-g® FIPAA LU POLEIBACT TD-::

8




PLFHN::" AN A12ICE PRIN: AAT D 053 s oodm(
hEaol @& ALChA 90+ t0-:: hHu PTAT? ATHY P
FTONCT AN £LT AOMAOFD P29 FA- 15T 9°7 % 1ICTD
hAILT. ¥4 RIovAhFNS::

2.2. P °ONCT AN AOAMINTO P2LFA YICT (matters)

BLP FONCT ANELPT AMMOT®- P22F A 1ICTF onT aop\ g
VhCET AVT@:: ATHUI®: AILTF: y-Ag° P+tDANN AQ+PTF
PoLovAh-k: 11T STo:: U-AFE: UA-2" ATV T CHomANN-
MNHFTF RTC 9°T7 0A A121C PULIARS h9°Ah<. LA L1MA-
£ELDIG  CHVMND-T  CATTRA  PoLPLCT STF@m:: ONAdTge:
U-A-9° AO@- AE 16 AP MhLDT 49°0C m- PO #TFmG
ALCAVF®: PoLFA- nOA+FF3 Po2aoAh+ SFO:: NAA ATAAR |
ATHY ROHPTF @000 NeoiPSTFo- eman-F Piovd.and. | (4
ARTAR T30 APPCOHIFD ATFA P AT 77 ALRCYH
PTLTAT NheOT FTPhC @RI° Avee N+1934-+ o4+
avavs-t+  QATHW- AR C  hO--P9F (V7L T3 oowIHC
(venture an opinion) N1F 1@ AAT A3T-AAD::

DAL NHINA@ @-OT AJ+é PoLFAF 9°3 7°% 3L
1CT7 PoLovAh4d: AOA+HEPET  GFm- PTLAD? TPL NI AA
NATINEER T ADL LEI° oo FOPMLS ATHV?9° 11CTF HCHC
ALCT $7184CAN NaoIPy AHO-TC PoLmen GCZ AL ULh+Am-
CANRTPA -

NeLTG NU-AF> PE8%1F ol PF (1990 99 oo AL 7N-Th
1P NChAG PHALR TPEPT Ag [ADT£24F] AAm-
LTAN:: ATHUI T ooph aoAPI-3 (identity) ! PA® A AR 31
MT3E PI3T ool-G @CES @A) LRI Cdd3e
FTrH3: PCRYT AONS R (ePM3): HLTLIT PIneLss
oot 3T PHPHIT hoogor M1 AdevAht P94
TLEDT GF®:: RIZUI°F «M3T @Ch 3 Loy B Pr WG B
MCTT ALY S (@S A@-7T)T ML PavAnh-T3
PAD-T  AE  ARIPCAPS  qoLAP Uit N9%Lavhhtk:
TEEPT:  AG  hiHFFo- P49 HCHE Agoannd i
NTLLE7 T ANTI® +aodd L Y973 ANaoAhf P99.AmM-1-
AOVELPT PO ASLm- BINA::

2UD%9° @R +C AIAD-MO-: A7 P 9°0NC N+T
OATTIHND- ¢ A3 90T L hILU- 2C APRHT A9°aA,

* R.J. Delisle, op. at, p. 613 also, Cross &Tapper, op. cit., p. 510, and R.J. May, op.
Eit., p. 157.
' Hardy v. Merrill, 56 N.H. 227, 22 Am. Ref. 441 (1878), as quoted in Mueller and
Kirkpatrick, op. cit., p. 689.
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PUAT @1 LT INCET NOAE hag HSA Tae mc: ¢hane
A4 NLI” 4+NhA- INCT PoohS@- PAT° $L 10-F 4.4 OhC
MC: ovhS@m PLAT FTIt NLo-f E MmS AANNLD-T
hoo? 45 INCE oHt... N°7At (LeeOhC 4408 LTLPA
gAYt ym:: HCHS N @i €9° 14 P9 Amm- A0+ eeT
$29° (LA PTHIARTT ooddCPRT POLETAA ool AL M-

eUT P FPONCT  ADNTEYT  hTAONM P L P LMD
+057 SRS fhoowi 0TI ONIST  hhh. 11982 9.9,
e4AMm AT RCL NLh+Aad An LT OTE U POPT MPA:-

“If it is impossible or difficult to reproduce the data observed by
the witness or the facts are difficult of explanation, or complex,
or are of a combination of circumstances and appearances which
cannot be adequately described and presented with the force and
clearness as they appeared to the witness, the witness may state
his impressions and opinions based upon what he observed. Itis a
means of conveying to the jury what the witness has seen or
heard. If the jury can be put into a position of equal vantage with
the witness for drawing the opinion, then the witness may not
give an opinion. Because it is sometimes difficult to describe
[various matters] witnesses may relate their opinions or
conclusions of what they observed.””

AT7480 FParn? ARCET  ANTPPT  ATRLPE DAL
CINEST D UBHPT ATA+® AIRTT LOLAIA:  hHY
@03 UBF O P ancT AN+ Tm7 AI&NM
ABAFEI®::  LVIS P PONCT AN PP AT O ATARAM
PO 4 pem PLI A0ST OTPA NAI?ALHET®: “compendious
mode of stating facts” @EF° “short hand rendering ®@L9° LI79°
“congeries of circumstances rule” @&9* “collective facts rule” APT0A
n-ag9° oL? NHAPE NALTATA emé-d::t? Phoo- ANHH
eHAS YT SHF NThRA Ace7AR ANT . 249ED o9 LovhnT 1@

o P PONCT  AdePF  AOMOTF@ POLTA TICTT
fo9. oo t@- +0SF aowldt UVANST AamPAL SHT 2U7 (LooOA
WY $TAT £99° hAL htmen-t 1ICT (matters) eohhd £-HAY
Fhed  PATFPA  eLan-tr  vakr  TeT 04 ASCTY
AcvavAhd RAITPhe-AT:: hav-? NéT AIe+aoAhid-10-: nh-71
RS ANFEPF aohhd PAD- ARYTT PoomT RIA, faeqt
ABLATe:: ALY Af Thed  PATPA NIATCE AILT

32 United states v. Skeet, 665 F. 2d 983, 985 (9™ Cit. 1982), as quoted in Ibid. at, pp.
6BB-8Y.

3 gee, R.J. Delisle, op. cit., p. 615; also, Mueller and Kirkpatrick , Ibid. at, p. 688.
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“WemSFo® haneE T+ AAR AILILTA  A°Teedht:
UATEI":  AISTL ATT  (DWAF” 9°C) hanT +hAgto-
AMIFFD hIPx PPavAT@® oot ATH, Novwi+ vaNl &LR
hANF PPLARNT ATRTI °hifT PAT:

2.2.1. PAE Xdr®

Poo-Pm MONT PAE K& QWCLT? oL AOT
oW/l P LT AN N°9AT £OLAN::* hILVY™ avhhiv?

+*7TC 1

WAt AZT hPo-3° AL 984T PhE Rh® ATEHTo
ALTF-AT°::

“No two people write exactly alike.”
+®TC 2

A1 OD AL PRADT PAE R4S AvATT LR
A 219°  ALFADI°::" CIATICT KLt A& ITT
PHLANTDF PUA NI°hC LT PAE KAhéT ARG
hFeq9°ge::

“No one person writes, exactly, the same way twice.”

fLNT LTTNTPA::

AIT72V NN AT hIHU- L0F NAF ALT7 7°7 PUA
a-NNNN ATEPY ONFAN ATTHN ATTANT: Sv9° PT 73T
N+AL hoofovsf NhER 4107 N+HA°L “U Phhh PAE
Th§ 1D LUTFD ALLAT NAT? NPCN PSar-+@-? N@-
Ah-S goAPT ATTAAT: NAHVI®T ATE N1Z& D977 ATLTR4
NAZE oot 1.4 nAChC LAY NTAT"A AILI°SLCID- U-iv
NF"AnCIT9° CNT ANTLPT AT ATTANT: P72 P7I04LR
2 DALY 182 ATLTLhATD- £L977 90\ :-

‘hTtiR 47 "EIE Advs: AL f‘_‘!ﬂ'j‘_‘ hn-_tgﬂi.
RIE NI N7 ATLTR4E. LT ALt dldoo AT

AIGATRLS ABBATLLar @AL AL Aon&iD ASCE Nk
PULLA (WFF °TI5@m-9° 143 RELFN @Le7° LCTNIA

** Ron N. Morris, Forensic Handwriting ldentification: Fundamental Concepts and
Principles, p. 130, Academic Press (2000).

11




n0Am- @ PhE K& 0L &CTT 2C +m-m-F Fha-
AD- NAILY- 1-88 PeLOAM®- AO+eeT AN AAD-:

h3e (- hva Q- Al AdSy 20 FO-OF AND PTLAND-T7:-
095 TF®9° LW 2V Am- ALARF PP P e

_ RCH &0 @f9° OACHh FOHH aow/l it AND-%ar
AL L-Am AREAT A1AT @ei\N eaAmNFm@- NLY- N
e-FR4- A1AT LCOH@-T hUrh: @mL7°

— Qare-@ AO2MELS 9eRTLT P (Y- OG- £oLA4-
A1LTF AH@O-FLM- PeLeCN-ATF AWPTFE @™

AIT80 OHY  AZPA  gowdt AT EPT  ATRAPE NCAC
hAYAD PhE Ad®S 4G9 2C TooFr LmEPa:: ART
Xchd AINB PUPT O@ LUT ALLCT WSAPLATIV:: 9°F FUA
G@@P PLHLAIAN FILAM- TLET NPY TEE AS NavhPAT
Tee AL ITCE PULOM AL ARTE eeNNCT T P
AAM®D- £99.100-7 hNeT (weight) PoLavAaht h7A. RS ALE
(admissibility) ‘Tf& ALLAI": AMPAL: WL I°ONC ATV
e PULMeFTm  aoNACET  helA @mP Mo NF
hooeonG ALHANAT® T1AT T1d-::

2.2.2. ARZC 27N T-* (Insanity)
2.2.2.1. AmFAL

CRRIE 9Nt U3 ONFALE 180T oowlIE Ph7
40T IPT ALITI® POLTA TPE 10 hL @A ORI
Aoy RN LI N EPPeTF @1TT ATS PARCC aqm--
V% eANt hwPr @A @89t a7ettEk AeS AL T
AL PARICC 21T U-Rd fant G- £RAL10- THIL &6
AP STAA:Y NOTEA NN LTI NTALE RLAELTF PAhTC
oy P AMNTE PAD TEE PT ATA (LVTA hu-a-9° NAL
emqe AMIEA hh ASL-T aohAhf T APCAN STAN: AF74.0
Feem LU N@oANAS PARC “INF U BNT PT

B WRIER 47 A oA, (Explanation) " NTLA CoN ¢-FARL.mM-7 Lenih-k::
1082 ZbF TINLE WP AG P1996 Chdefd. PUINCE N7 LEd LUTD

00 AIPR ALCID- ANTOF@-FA:: PU-AEDIPS LEP ATT WIPR 43

LooAn-k::

* h&tdh 1142k P@OL PN T NS FCALDT ATPA 32:

TR AICT PRALE 3437 347 AS 16787 Lavdh-k::

BOARY AICE &ALl h.d. 368 hS 8617F Lavahk::
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NL+CANTD-  7-80F  au® " ORCT  +CNm- NepAlen:  Ag,
ANTET T @ T ATRAM LLPSTATPA @O ALL 4N (D-9Y
CTLAM- Fa-::

TCLNC B79°C ATRTLENLSTF OAIINH hov’ A~
&P FPOANCT OA AL A® PARIC 9T U2 hdH 90
Aoo(imt PAT®: Fh-2 ovE9° 20 TeE O-QT INP ALDFI°:
LUZ° NoolPr? PAZL ASHAr ®L9° YOIEA +hAT PhaYC
U-s AhmfeE NTLLPINT L. A 7587 (FCAN P2Lem-P AD-
NFONCTE  ANTEPF ATRAT  (LRET?  PAOTEPT 2307
NavaoChH  +D-T° “FPLN PN-HAaoL INC:: HHDI® NALT
ATRATFar  AIAAR T N17002F Govdd  aoLBS (118005 F
Yoot aofeoolg AL PANTLPT L3N APWLES (@204
APBNZ NINLNT LH APh, WPFE BT 1Py AhGETE P
ONCT ant et ANMNT POLTFA 182 aolPrd PO9eMPeL P
Coh A1+ LoovAh-ETd C::™

DL A1E-T7 ooT4HY 1E8RT NIonlI°CE POINEE  h2?
YONT NooP1S chl N12FLIT° AP, NCOG AL PANL AWC
(practice) AATPTE: TG Awd<. LU 1@ 1A ART JPAP
NauGIC COTIL-A\:: IPFTI° MFFdh NchC hITI° P NOIEAT
aoPer, hOTT ANTER K7 POULAM ATSIL £3919F OAA-
hiHY Mooyt AOELPT ooOFHC 2FAA::

hAg  AP<  ATIRTaoANTIDT  PhAad™C 9Nt 3
AMO-TC ALY PILFAAF@  EPT  PDAS PRHIL 8T
STm:: A% ND @A I THIL A9YLLT Nch? Tz
hAIRSLD POLNIN: AT Fa-F hoLeAm-I- NI erT ASE
L79° PARTC “IME 4@ QA “Fh3> (“LLOAD IFRA O-OT
PLTT®D PRTch NdwC hT? #TC 342 CARIC 290 U~
ALITT WTLFANT® 903127 A2%F LIAR  N°Lh4Ad-
AR ADPIMaA -

B 342 (N2AX NA A0 PARIC +RAT] (2) A 1NC
PN PHPR T

QIRU-T° QAT LY POYEHN: IPLOT NTLT T G PenA
M™MPETFT 00T A Ao L+ looe 05 ANCATFD-
NMTE APTF (rd: MAATCE- U-3d 9°h3eF pae
PULENLAT +mOVErTF POLLLIAT IPS AT5S hAC(H 20
PILGST NPT A U-2F@ 9oh3eF AcoHm<. 4. e
O AT+OF ATT: LU (@ 6NLE NTAR AT @b
S €LPmMC Y@

Ao Wigmore, op. cit, § 1933, pp. 44-47; see also, 3 Wigmore, pp. 12-16.
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N> 7N 7AX  ATRTLPI®T QA AT A PhARICC
PNt U PFCN Hoo2EG  CANAMLE- YPLPF  Poam-F
AVEECT h? 4T9° “I0L8 PT APCN L TAA “9AT 1D-::
NATIZI° hoNLd FPANPT PT PSEET Aop2A% “ANNF TA-
07 AHINAY ATAAT:: 2UT 9RYE ANTPPT ATSE3E 1R
‘common sense view of the subject” L044:: PRTh Adw
AITIF LBUTr h79°F @0T O°ININT (ch? &F Oa-PG
POLOAT @z BV PRFh NhC 7-2FF 092a0AhT  Y@-::
NADTEN 7-B9F L£79° htLv Novdmd ATanAnFAF::

2.2.2.2. POIEAT ovPsny h9 £, 51

POIEN 1-89TFF 07Laonh ASHID 8L °SANT PCOTF
AND- AON FTLFAD POIEANT oodsm, (h7 €. 51 Ya@-::40 2u
ATPE AT D4 PP ATPR 1D-:: koo OavAh-kF (O3CA
TRL TAIE A@ PhAICE UL ENT IPS N9L+CANT LH
v-A- ERARTTE PA® PAPELT  ANFEECT NF wd-3 Ly9v
ANEEPT NFCE AT AL PANISEYT SLA  AAD- PoLA
aeN\ONT  POLLOATANE LavdAd:: hHY Rh®  IC 1+ &H
hPLNm- MPAL €CE O (A +9%L 1782 hamd SCLe
ATLICFLABD-T GCE LEI° HY AovAhht Pdavd. L.oofiAd: !
ERTC LAT 211 Pt eRL OIEAT oodsmy, (h7 av e
PHNTD ooX ha: LL-LI°F 4avAAL, hAooANhT AAF@-::%2 h%
?%  PTAPY  hovAnn  ANT: BUIC ABANET  LUT  Kch§
NTZEM-0T LI Adh ovediAm ha10 20% APPY (A BT

hYPAT Aol Bl AT 24 hTLLRCT+ NPT he.
Phé.RAAao- ®AT ®LI° A7 U-33DF ATACINTIN SFe
HATRIN AIRTRLTY VAR PACOIPY 182 YD AT 2aqe
AThE CTLNGI®  FBR CUT CHTIG PaYneD ATT7
PTLavAnt PT AN SLANT @+ Ah38.70 (lopLl)- ao . FPa@ (h79
A1 MCIIE (adjective laws) hIT NawLOASTm- 9030k
PHé.md FIC LavhAd:: PANA A ThaA L AICTF POIEAT
aodss,  hYT3F AFooAhr9° ‘PR AR Och.2F@m @7
ATIRIC:T ATPRT 9934 WPYD- NAPOH POIEAT aOPSE, Y

Y PAIPAR PATICE 2T 1y (1949 A9 1997 %.9°.) PAIIALNTD®: ovp- PE.
MY A% svanldfi AR A P PCOEN::

Y PHUT RCe omA- PA OHY RS ool 1L hA Loodhk::

** Philipe Graven, An Introduction to the Ethiopian Penal Code (Arts. 1-84), p. 142,
H.S.I.U. (1965).

** The French Penal Codec of 1810, as amended, 1959, Translated by J.E. Moreau and
(.0 W. Mucller, FFred B. Rothman & Co.; The German Penal Code of 1871 as of
1961, Translated by G.W.0O. Mueller and T. Buergenthal, Fred B. Rothman & Co.;
The Dutch Penal Code of 1881, as amended, 1996, Translated by Louise Rayar and
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ATRTLALIS R/C 1407 hAg -FMEAND- goRhG T AL
MAAPA::Y FPT9° PIT® T7IC NavEavifm@m- AR PIAR1@-
FATPA PALAAYY OONT 70X fhoolPy U-BA4 ‘bt &Y hiH4.3
NOAIPA: HEE A1 A’LF A AAT  TPLPTF  aod0 177
ANT 24 ARWWT9°:: htbu  +TA7? Olbu 7PN A2 N97FhC
ChATPA T LHT AovdAN h3T°hé-A%::

NAZE FhAT AL POPENA ha N°2.4CNNT LH. PAAT(CD:
U ORG LeTt (AT FEAPR LLESDTS R PRT AN
L2TAN: £ TD-97F /{ILFM-T 15 Pht o291 hoolovd. (141
(preliminary inquiry) @£9° ¢an- ovO°i+  ATL+Eevl  (trial)
@A CarT AT OILVU7? 1HI° 707A@ TP+ -FhAN had?"Cm-
oo N CH1Y Chd LLTS Z2CST 0211 AgvdSTS N2
FLLP90  aohANLMF ACTHI2ETS  ACIPLN TFAF  AOD7F
CILADM- ;. SV NAZ?7AHT @ “unfit to stand trial” @& 9 “unfit to
plead” $77.0A®- 1@-::* T4+F 9% ALLAU-9° A°TATS PhN-I9°
YLd AaohF-+A (NGCE AopPl ) Pe18FA@ S AT 10
UAEF@-F AhAG- 40 PAAYC 2907 N‘eshahfrh PoLeeCnnt
U4 1@ ZUYC oohAhf ATLoulPY NAYY A2°C%T W7 oo/t
COFM A7 “INLE NPy N3A HhAN AhAhé  £1PA A0
CLPCAN 1Az

CooEovd,ear ST TEE CTLIA@ N1-AP°L “presumption
of sanity” h?+0A PY9.Meo-@-3 PAAIE w7111 “19°1 9oL e4CN-
U2 2F AL TPav- 107 NATPA AL “‘PTCMEL e
?9.NM- LU CULLavAnT Ym- YAt BFAA:: ATHU ATCTME
RYet AW POLTFAF 97 90 Rt USRI STFar
CM.0ADT ‘T4 (Hoonaht L99° CAMPA- F0-0 4, (1) “P7AXR PUY
CARI"C andan 7°AnT (signs of a deranged mind)’'? P27 TA
NG7- (WTATOY T PhlIHH 67 ey Poomy alorIE7F
NA3": 07701 S35 LAMSA: 97 SAMSA  OTA®
eA1hAn-? M7t “Amé-aN4”  (reasonable man standard) ALLCT-
PTLTA ATMLUS ANTIS 29T U PF ASE ATLTLTAS
ATLVZ® DAL -PIAD 1700 ATER AL NT7AR h-+HZHL T
2C  tovAdR 9RYT e dCT AT AT790  LavAhtSA

5. Wadsworth, Fred B. Rothman & Co. (1997); The Italian Penal Code of 1930,
Translated by E.M. Wise, Fred B. Rothman (1978); The Greek Penal Code of 1950,
Translated by Nicholas B. Lolis, Sweet & Maxwell (1973)

H P Graven, op. cit, p. 144

¥ AY"AA.: Indian Code of Criminal Procedure, sec. 464 ComAh-k:: AILU-I°F

CI1951 YATPRE 444 70148 L3INT (Draft Evidence Rules) h34% 134 AS

PR b Bol. COTNLE WD (PovBovld € LEP) AFPR 134::

Ym. oo A 22k, 142 Poondhd::

YAl vz, 196 AS 347 Laudhh-k::

er

47
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o9A4FF 9@ (usdem generis)::® APPAVT  ATHUTG Pooiiv
G ANET 07Le0F L hooBavsfa- YHhAi: et Ut
ANL-ME DATLIPT §GCE 0k9° &0 0PSIT (AR oo 20+
A+hAT AL 9°Cond RIALLT +OMN ANT RTAA: DAL
WILIARID LU TEE AHTOF UL LTLa- +hat: Toet
2 aedll DALMY IPI® Phir oo(@iT heéma 0JAF LU
WE ITII® KENATS: AF*AAT Ahal Nah L&+ nFoet o0’
paosNTiS  PomlNTi U NLAG  @BI°  ANT Faof\ (i £
UsOF LARNF mFrk NTat AZfov@- U Amé-Me
AT BTAd:

23 Paohh OTCNEL TSN nergscnt W 77
UatFo 427 That miYE S DAL 100t ARRAU-Z° TA
NovhAhe “INLA 90PF ChCH £CA 10 SUT° 2B T MNP
POSN. 7 “INLE hnP QA CULART 1@ avhAh§
NILaolPI® AR &0 4APL POLPIAD ATR. FCL WE né-o
RYATIYF  POLPRCIM  hGRATT AT ALIT noIAt
Aoohé-hC 2FAN::Y N

Ao enhrat @m 7 (LP7 Ay v-ak PTALE GFm-::
+HAT “ARCE APCN ALIMMD-9™ (unfit to stand trial) A hA-
AA+DAT LI (sine die) BRLMA: KCX N-RFS AI0LA- hnos g
DAL ATRLLDAT hNLALDT TOMH ANT eFAN::> v-A+Ta-
a2yt 17 7°7 LHI® (LIPF PILEovLao@ NKCL O-A% 10
ev9® TIaT P4hafi-7 ovhAhf @-L£F (71247 ADIEN NS
vy A AOOAINT STAN @89°  avhAhfaT NooPNé
MARI°CO- oot@n °NTLT 2ALTE PANES ide AOOINT
27NN hovEenld e L2471 OC PoLaenhnd- +hAn- A&
eANFI® A NTLoANT 2 RCE Wk AAGRITTDS
AATOSD: U ANC TOHH oodmt £ANT aolf1- AL Y@z

3w amey AAThAR: PARICC TNt g TEE UL
hag NA1A%F oo P2F AU7?! FOIEAT ovde w7 hTPR
517 hILD APAC N00l9°Co- A aoEandfm- 3L Uk
(situation) PPN mLI™ LUD Aeofid.? ©1L111  Lovhad

(ARCE APCN ALT7):: RUTH® erANTt neLhtat PS
PG nIEFT 1D

® haF TR 64 LavAivk:
4 Gee. Wayne R. La Fave and Austin W. Scott, Jr., Criminal Law, Second Edition, pp.
342- 347. West Publishing Co, St. Paul., Minn. (1986); also, Stanford M. Kadish

and Stephen J. Schulhefer, Criminal Law and Its Processes, Fifth Editicn, pp. 965-
973, Brown and Company (1989).

0 Chda bl Lbd POINGE T ATPR 142 Lovdihrt::
! See, foreg, R. La Fave and A. W. Scott, op. cit. p. 342.
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1. NA%PR 0700 ATPR  (2) UATF@- 087 (paragraph) AL
ADRTINAMD-T PHANTCHE (APE) 9°Comd- 91hC DeI°
oo 7AK £ANT “the present condition of the accused person” MEI™
“hh OPLNNT LH 0FhATE AL AL LNT PARIC U2
1D LY L7797 (lavhhA- PAD- LH LEI® AUPT NATLTAT
DIENAT NLAgoNt LH hAd- U173 AAPL LTAA: NASTR
48 oowld T AR @ L779° DALY AT @L.IT PANT-I°
CLAAD- MFEAT N Aol 1LH “at the time of his act® NAM-
PRAAIC Ui T@-:: AAHD LU APPE NLHE DALY TT
helavAh-tm@m hPSD AI»PK  (48) NA“LAL PTLPDAD-
NAGeEool M- FLYT U3 oolPF AANT P2LA AT £P-F
TInhtd ALPFCI®:: AHU AL P1949F M7 PATICET PP
‘present” ¢7LAMT FA O+ T QA&+Lroom9® heHE 773
ANnt+hAan- oP 3P U3 f£eL.972C ao|F 1% oo/, 51~
AEZTITI°::2  ARTIIALHTDI° ARTICED-9° F°%p PP
(ARCRASAN) PLLMELTD #E 73 hATIVLHTD IC L0799 ::
HAO P1997 h? £79° “FhAal OIEA-F QL2707+ LHS
NRCLE  Ne200+F 2LH LAD@TF U-%3.." O0°7AT U-NOES
FPUBEN:: LUT° P9 a00dN 110 ‘1D-::

2. N70-0 ATPR (1) Poolond @ 08,7 AL FCL M ANLAL
aoQif~ h3¢m N+hAl: ‘NPLT® ROCDEG ULt OF AR
PCavd. AIRLLT TOMH AAT AFILLTFA  H1ARA:
CPLT +CR2PFTS U-2FP2F AN PHhAN-7? CPLT° J-2hi
MALS ThAGGC U-27~ (character, antecedents and circumstances)
¢ohaoAhT NaotPyr N-HFAL. @IENT NLAoo0NT LH PINLdD-F
PhAIC U2 AovooHF @A  CPY  oo224.CF  SD-::
TATEERI AU chood T (HhAG AL haoE  E9vC
ATBRRENTS NHLD22979° PovhAt OMCE PAR  AILPY
Aaol 5t oow it AATLPT 90 ASCE  APCA 270940
S ALI07° LA T EeE NTLYANT LH 77 AT +hAG NPk
CTLINT U3 OoolPr LUT 3Ly 9°Coavd- A EFNELAT?9°
ALNLNTT®  LFAN: 300 A24X (1) AL ¢19@- L79°
‘a014.AL WP LN At@ APL7LFA PST 90 QALY
LU L0 ATPE 51 ARCL NA@GPLN U-LF AILSTLDA
HTOANTF (D~

2 RIC 7407 AYPR NAThAT: 0P FF Uad AFILTIGIC LLNAA-:: 773
N+t P70 29T ALCID 10 PLBTELAT  FNICHTDF TP
ALIAZI®:: O AL L8+ 7IC 10 1T POLEAGF:: He hoJu-T
TR 143 Loovdhd:::

’ See, Steve Lowenstein, Materials for the Study of the Penal Law of Ethiopia, pp.
160-78, Faculty of Law, H.S.1.U. (1967); also, Smith & Hogan, Criminal Law:
Cases and Materials, Sixth edition, pp. 12-17, Butterworth's (1996).
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3. (RIPR 48 ocowld PALTTET NtHovdn avaolliy CTLLTM-
g AWeE- LH PAHTINGT [POTEN £CLT N5 7°0T 1L
eeCLEY] LT @S @-melr Aev TN @S9 N “77HM
oo A -3 AgeBMMG [NF6-9°] LATF A (... incapable at the
time of his act, of understanding the nature or consequences of his
act, or regulating his conduct according to such understandings)
golP e WY NATPE 51 AL 7% ShPha- geCoavd~ T7L27TT
CANT A7TL AIIAHT @ AN “... the present condition of the
accused person and its effect upon his faculties of judgment and free
determination” @S9°> AL  ATICTF@- “O-Fnan- Uvrdi
N7 ooHHS NaodN 7 Toh@m AL U@ AfeCh
POLF-AD-F -, 10 AP7%U0 01TAL “faculties of
judgment” AS “free determination’ (T4+F 1% hLL2OAU-T°
ACINT NU-AE avhhéh SAD-7 AR AZRUIT LU TINLA
e.MmPCIN: LUTM hLmPIT® AN N°7aoHHTS Aao®dA7)
P9 A-F3 PART OFavan Fo- ONH- AICT HhAf: “AOFCL
AL A L1009 (unfit to stand trial) PTLAM- @M-A% AL Agodin
n°L.meoo-N+ “is incapable of understanding the proceedings, and

consequently, incapable of making his defense” aoaold 2C NALET
Lo l-LOA::Y ANVI® goaodF agnwlt:-

«“The defendant is not to be considered as insane if he has sufficient
intelligence to understand the nature and object of the proceeding
against him and to rightly comprehend his own condition with
reference to such procecding, and has sufficient mind to conduct his
own defense in a rational and reasonable manner, although on some
other subjects his mind may be deranged or unsound.”®®

Qoowi-+ VAN LLEI": A HhAT POIEA AL 7T
CANT-9° €92.0AMm- PE.Acov@m £CLT T4 oaotPr7 AaeT 7l
F-Aed PG NootP7-  APT “‘A8CE  APCN  ALI97
PTLAD-T T L Ntovah-t 77 PRIN: gow it a0 R
AC31S  Ahtaee PTLTA®- PN FATITF AAAT m-
FHAT ATILDTY 9ACTLTG  AU-F AVTHLAgoNT CAM- PRIT
A A& hHaA@ @®PEN I2C 707 Q3591  HhTS0MD-

4 The Indian Code of Criminal Procedure, Sec. 509. Also, Dusby v.U.S. (1960), as

% quoted in S.H. Kadish and S.J. Schulhofer, op. cit.,'p. 9650

* Frank T. Lindman and M. Mclntyre, Jr. (Ed.), The Mentally Disabled and the Law,
p.359, The University of Chicago Press (1961). FCroo-9 . “ATE (uD:
he.fonm S0CL1S hhAT9° U123 PTF ATAC (LovH7 hh7°C O em “jo-
AGA (LFAZ° ¢+20N+3 RO 07270 Agoh:-tA hA®- To=d KW7AC 77
ARICCMD-F ATARM Q@ ALPMC LTAN” ATLTIAT 1D-::
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UI.

AT AonlA& T FAeDr  PAAD oolPr 1D QAN E
hoow i+ YAN ABAC ARYTT ATSA U havaoH$9™ ATAC
ARYT QAATLeNhTA PHhAN OFFP ULF ATE PPLov
Héh AT AN hily €41 1o SIS AT?4.D
ATPR 51 APTEFEM U ATLTLEINTDA  enTIé  ANdA.
Ym-::

ATPA 51 AL A8 PIPT ALN UAN HPIM ATIEND:
Lo~ 300 AR (1) vAFEo- 0867 A2 NHAL
‘oYY ooGIC hAGPFENY POLovAh-t@m- 1M PO
oS¢ ooy CMIEAN  DALITTY  AYRTLEAPC NPSEE
ATPRT (48-50) £19° N AL hd1eoAh49° @E.Y° LI9°
NE+dh  NdwC hIT7T ALS NAISIE hIC AT AL
A3 3P - NAIZTL U3 3~ 0F- ALeH ATETLTA
adtaoan+9=::Y QALY LU7 U3 hhRZ°(C 2901 p-%I-
AC  omNAR KM ALPII:  PTI°T  ATLS  -FhAT
eLLNNT7 A N29.70 Acohd-4+4A L TAAT? P7LADT T P¢
ANoen-F 182 (L1 7 AT0NTE AAD-::  A3S.LM-9°
A4 Mt AhT? ALT ARG I4TT BY ASICE
aPLN ANadFAT P9%avAhd® 27 (unfit to stand trial)
ANP LT POMD ao1971G aoS1C ATAGTTFD APTF +4R7
ATRIPT 0N 1D PAARIC havd® AT @ (PT  spI°C
T4.297, ATVAIPT PALLID hHé 150 Yoot DB/Y 1m-::%
NOWA~E  ATPRT N974.71T Aty AL P1M@ LUt 2~C
aow 7 MNP LovOi ATE. (AU LI PHU- U273 oo5C
PLI” QA HaoGd 2,247 WILINLM AFIL AAIC chaod®
PULEMEC T hLLAT":: ATLISI® hAAT N+AP UL
NATAY F&591: 18L ANLAL PILP9@ “‘P9°ART 2L (sign
language) APEPT AONTEPT SBI°C Y@m-:: OMPAL T ALY AL
C-HINAD-9° (P77 PTLPooANtY AFPA 51 QAopEonl em-
3891 1-88 €97.eMA ovlPYY Yd-::

NaPELLAP™ T ATPR 51 AL A2AR I U-%d ATL8.LTINTA
CAPL eoiP'r} 200 AR (3) PNAM DAKR PRLCIPA:: NHY
L0 ATPR Povlavl @ L9 1IC AL “..the court shall
make such decision as it thinks fit” @G9> “+NL LI} h.IP
@-A% BATN CPLA FA £77MNFA: NRCL A9 LovLg”
1RL OATAY 981 £IE  gomPeI®  LXT°  Pii-Nomp

See, C. M. V. Clarkson and H.M. Keating, Criminal Law: Text and Materials, Fourth

Editon, pp. 368-69, Sweet & Maxwell (1998)

PAT? PE.ANAE. 340 Lovdht:: AIRUIOF Italian Penul Code of October 18,
1930. Art. 96, Greek Penal Code, August 1950, Art. 33.

See, Clarkson and Keating, op. cit., p.369.
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HhootP-9° AL THRAS® AR NTATAS hre h?
2397 NAT80 9B+ &b PULMNd oD@ ha?e  NAS
neé 1 L5995 SO (b A383 aoC(M Aooht PAM-"
o1+ (discretion) A“FevAht @ NILU?Y 100 ATPR AL
AGCE el CPZNAT AO14- ATL9 Phle ao\eq 1
6 7 0 o W AN VAW o ANA @Ot LIk NATTATA ATSPLLY
AaA-dbnAn-eT U 0P LLae LGN RAPELPCNNE  ae@O7
v QALY TAPED ANHEPT  PULEINTTND: nr-58% AL
Cavanlimy @AY Agonmt AGET  aa APTA L7194
neMY° NTLAM- AT AL, NardO7 T2LLA A e
29T hhr 7488 Arbh AP°T ATLAPL POAM “TAR e
L.oo(1A5 A\

A7l hAgS  (VHCHC R I10RT7 NATLY T N2apl9°e-Tao-
oy eand.y  APPA 51 NameAg  14AATL (b N T To) SIS ot AT S
AGCL APCN A ALINI° f2la@3 T+ Ntavhnd NF
Y MLILAM- opLIVLITE 1M BHUIS AT /2C%1T N Tnhhg -
WIAAA “9UCaod (inquiry) AT, “trial” (YA0 an179T) AR RAYS:Y
AAILDE  Nhrba 51 200 . (3) orwdrh +e02 1 A
CRROTCTT Ak eet NF ot SUeT nh- e NaICE MPT
AR, CANILET ABA AND FTLAA (LT ATNT + &AL 1k
A1hat- AGCEe APCN B1MA AL109° A%LA@ ‘9 °Cavd” hTA.
oveNG @ YO TEAGT aobay 1 0% AT ATLNG 010 ehh
oA™Y 4L (trial) ARLAZE: NHUSS A T FNncT
oy am-1-y A0k 0Tecant  H4ATL CLIPIO: hAgL,
¢ -ae AN IDG  MLLA9®  PIYremANIT@ ChANFLeT NLHE
eIMT G AMPALT Na's ANFEC T PP PR 5] +4 AT
DA DAL hFIAA@® ANA  PULIN®  ALaeOATIIT:: BUTI®
eovAm- nAR  NAHAHGT  9°hreRd AL NF NoveeChH
AE.LAT™:: AATI® AA: ATHLLIY® @L4&T A7 AN Coh
227C AyavAhFTPAT::

2.3. IMmPAE

Oy nSeA o7 PHooAhtSTF@-7 1TOT ATLILNnTha:
MPAR RECTY Al ATTAAT: 099048 w7 “Alteet
PO NAD- ATE OAM- 14+ TI MP@G 0AATI MPARE Noomey®
n29nD: hevt (evydd Polmhlm- 29°1 - Nan+eed
ey onwlt AYE 9PANC AenOnC POLTAM NPT ONAYD-S
QA TINN@. heat NF ATE hily Al Ante9F AL oL

Sce, Smith & Hogan. op. cit., p. 264 0H.V7 L. “PonLAd fhon” (burden of
proof) PELLCA M- (¢ TEF@® MT3 AL D Y7LAD TLE ALTATS AN
AFTAATD
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ANT ALLPEATI®: PTI° AL 05T 4ETCE P
OANCF T NTLovhaht 0+ TEET AP ATAAM-
R PEATPA:: 2 ha@9°: AN+ LT ALAhANT P29ao0ndNT7%
¢ 0NN AgP7AR POLE8TFTm-F ANTL®-9° (LIPF7F N0
Aool Bt €978 +m WIS 115 P4omaan had-1-3 ¢92.0vnhAd-
LF?7° PHhom- AL Nheot +9nco- 1M77o- 6@-++ Asbndlmad-
9T A ALUPT 1@ hHY @98 AOTEeT oohimt AL PEAT M9
23 O 20T AepOAT LU P CORCTTY P9%o0vAntar
PRI Poofoavl @ 4+N0NS7 (LWP?F APE 9°NHCTY ¢299avAh-HmD-3
PUATTF@? 097 BHT £929° hH.w N972¢H AZaoAhnAT::

MEHY hoV9°%-F7F7 NéT PavCavlfm-3 +NGF ALt
Nch?  ovdhhn  $COT  ASHPIM@D AFTAAT MLAAT HAL
X h-4T7 @-0T A4 0A U3 AIRIAKI1D AT .26 (LIPI9°
NATSIE AICT AIRTIhi®  AIRLh+HAM-  ASOELI°Mmm-
ATTAN -

NP F°ONCT PoLAT PANL-£PT 2oANCY::

7N T PNNCYYE AT POLAMM: WIR AP4 ARG ALY
ATE P FUNRC hwPyt NARNHPPT LIS (199°F  ovAn
FLOAM@- FAT W) 9AP@G NFTHIND. Y0 AL VAol
AMAT AT O % 7T PADE (A) PICNNIGTT A
NIAR Aenld B4 N NTA @EF® NT U'T NHLnm- et AL
W-A'n Aeolind 19048, ANRECRT BYT TFYCHET AL Qi
o @AY AN

Opinion Tesimonv by Lay Witnesses

[f the witness is not testifying 2s an expert, the witness' testimony in the
form of opinions or inferences is limited to those opinions ar inferences
which are (a}) rationally based on the perception of the witness and (b)
helpful to a clear understanding of thc witness' testimony or the
determination of a fact in issue.

LU LN 701 hL0AD ha9heh ‘P4 PPINLE L30T
(Federal Rules of Evidence) #4 N+ ¢+mAL AT 273 ¢RI
A Na“hsh Nan-Eee- 7l HEP L% €M< Phd-L399°
T2CTFI9 ARIPTFTY  ACTTNN AN ATeAPLA SI1E-A::
TAATL PULPID-9° ADTEAT ARAh Nduw(9° 18T 00
h &3 1ao-9° WAL, NIAA 1D oshh- LIPSA TTAF YM-::

B Sce, Mueller and Kirkpatrick, op. cit., pp. 687-88
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3. ROTCT 70NCT
3.1. oo LS |

CAD-FEPT FINLET ACLhAnA®: L3N AR PIF  TOGT
POLEMLD PRANTCT ANHEeT? PolovAh+@ i CYhPE
L9 WANTCT ANTEe oo ooES hAF%T WIR1TEonlS
$0 NPNF° OD-PG AhPTT ATLooME CHYI® UAN SO-F5 a9 G-
01 PROFEET TI0LE 250 AeHmMShé ATRoeM  AQHPRE
138227 WAL ¢ +avdAhtSAa: hly- géhr AIRIVILARD-T°*
APEDT PCOD ADHEPFFD ATRNTT BLL7 Pillda- AT
e+ PHD-? T-RL. Aoo®A? PoLLAM- (helpful) PT (L7F N4:CE Nk
Nen. RIATIIF ATE ATR0 AL AUt Hopd AL 9@
goanC N4héhs @ITF NENFar hethg'rl Foanc  Uior
POLEMENT AWEC AAINLI™::* hHug® Féh- P14 Anhu-i9”
&0 ‘MWNATCT AL HLT1T PA? (There is no property in an
expert) POLA LA An:? ARANTCHT? ne-aFao- 0+néhe
DICT POLPME F°ONCT PTILLT awd-C N175m 9°6+ Gao-f-
v NLE NG ATFF BEF (jury) he°QhCYT (Aa-sm>7) 0L 7°0nC
AL (GLBYR) POy ot dhide RIRHRaed
ey14-AsS hHY? L E9°C Nhov? dedr AICT U A Pondor
WRLC PRTLMT AWe-C PAhor (LPF hTed NHoost DAY
@3 DLLT AIRICGEM: PTIE AWEC AIRIS PUIIWl-deT
AHTI7Le  APAP 1@ PAMNTCT hlTeeT7 o071
aow 4 UANTI® APANS PaomT hAg PI10KT107 AT
4+hTae 1@ IAT BFAN::

NAZ9® AICT hav? N&T ATLIARWD-T  9°77° AT,
PTINLE  h?  APHIA  P9Lmé- 0T PFA T RSO
oowl 3P  HIFTFI° Y O~ 2C%T wIFTT o0t
CRENTCT INLEY 999000k AIAIE  EII0PT  Ane®
ANV RIFTT RhOTCH P9LAM7 PO PTLTLTovT AR
APE T ‘AR HD-PT PATD APTE AP’ 017LA- NHAPR PAT
y@-:: BUIS NTINLE AT “RNNTCT LA PN NF ALUT
X0 VAN (ool NHALE PAFT oomdon- Na-keA9e AL
ESICT NATLATE PAI2AHE@T AP8A oCA “‘hWanTCt
A+ PHAA CIPSA: OILY Fded O-NTT @Lé&T $9°Indoodr

*Lhag 7% .5 Rovihk::
% See, R May, op.kit., p~171.
°* Haldsworth, A History. ‘of English Law, Vol. 1, pp. 135-146, Liitle Brown, &
Company (1908). » 74
* haF h1x S sgavhhbs |
* agean. faovhid. Sl 35, 136, 541, 603:: .. /h. 2. 94(2) (M) AS
142 (2):: PRAhok. 108471085, 1006 25 1009 CRALA Nk 1365
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MU A 1@0-:: LU7T ASA hibv 027 a4L0-F 3007 hRA-T
h& A7 PANOTCT 2MELE 471 PLPINTF@y gowid UANT
AN"TNE- & RITAE-NT::

3.2. CANOTCH AOHPPT NATLMPLES P798med TICT (matters)

hav-?  Né&TF A2edoophd-ym-: PANTPLPT 290K
ATREPCN PTLhATIND. £33 oo1d paNl? 9°0HRCT hoLam-T
P it A0TPPT AL ovf 0 (form an opinion) P44 @LI°
P45 -F70C 10 PP.A@- 1D<:: hAL PIARI@D PovBovlf 101573
W2 OGS ATReReeC LA 9PhTPT PPARCT
n-+19H0-+ NaoAF QAU ANTPe T o3 (LeHANT PRF+7F 1IC
(1) POAM  2AX NALLLCID: M, aofide PoLI9°+D-
ANTHPE T AL AopZlih ALELB NEA P4NA U3 LALTCAFA
NTLN 90284 1@-:: BV U-AFF® +0SI9° Phoowld+4a- NHU-
NAZE FL%T o1 UAN AL 10 ARYET PaoBovl fm N1BE
929119 (subject matter) PY N°L+CN-T I°OACT aohhd ALYT
AL TC N AT 158 +T+F oo+t LAFODT U-A3I9°
PONCT PLEMPAN ALWPTF UATEFED 27 P18R7 3297 ovyqh
N7747? NI NNET ovhhd ARYT P9LeLC7 ootPy AL ‘1D-::%
NAILDY® . AAARNTCT 2028 N9°S@mANT 1LH  NooBaolde
CILIN@D TPE AMLY PAANTCT ANTELF P90 1-82F 9°7%
7°% 3897 1R¢TF SFm PoULAD YD-::

3.2.1 AL AT 27 ‘T (science and art)

0N RANTCT “INELE 2°77 T POLEYI 210 Ph3e POINLE
h? RTC 45 oowlid VANT ATRTLhHAD POALI°MPA:-

45. When the court has to form an opinion upon a point of foreign
law or of science, art, or as to identity of handwriting or finger
impressions, the opinions upon that point of persons specially
skilled in such foreign law, science or art or in questions as to
identity of handwriting or finger impressions are relevant facts.

Such persons are called experts.

45. CZ (kT oD RIC 7T OEI° AL @Lese
TN me9° PAFE AAhRS PAF Afid-  apAPT
NeLaonaht 7-B&TF ANEELPT AL Aonfdih PoULAM- PT
A% NATHY 28T AL ¢4Af TN PATFD- ADT
COLAM-T AQFEET AD0NYT S TLPA::

" Wigmore, of, cit, vol. 7, pp. 31 - 33.
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AILVI® ALTF ANOTCT Qenldh 2mdé-r:%

hAL hFmead ATPR Fé P& AL O hrTi
foLAD. 1z ANE LU 09°AA ATINLAT PeLN- STar
ATIATF £FAd: hHLVI® Ooo1at Ah1T? APaoldPla-? (ADE
2588, AL, CRANTCT ANt 9T ANLAL PULFPID WFAE AhéS
CHYA AT°B.G oMbt PANT@® NPT hA aAPEPT hCAS
NL-AFD S-1 AL NF FooChHD ADTECT AL AooLdin
P9 e F @ IPST ATY 9 NIAT ATTFAAD: WA ATDICE
PNONTCT ANTEET 14417 LY@ 4% CALTTNG Phle TOA
Ahé e NAAD- QALY Ok 270 Agvebu(IT NT7°VCTS NAF L
PANL hUAT PILLALATID T L7T 1D AZINT9° RFAA:
18RI AL ANHEYT AL Aovlin PHAP ICUCT ORI
ACE Po9PA4NTID NTLINT LH 77 ONch? TCT9° ALTART
hy FTOAP 1FS DAIeHMC PARINTCT  9°ORCTT  ANAAL
ABLPIP:® euIr ouwldt DA AT SKCE OTe UBF
AareoihtAd COAPT*MPAH:-

“...An expert's function is precisely this: to provide the judge and
jury with a ready-made inference which the judge and jury, due to
the technical nature of the facts, are unable to formulate. An
expert's opinion is admissible to furnish the court with scientific
information which is likely to be outside the experience and
knowledge of a judge or jury. If on the proven facts a judge or jury
can form their own conclusions without help, then the opinion of
the expert is unnecessary ...”” LY NevenlAar- F&4+ 710
AL MAA RCE P2LntAm? LendCN3é “.. .In such a case if
it is given dressed up in scientific jargon it may make judgment
more difficult.. .

NATI® A1C +ovAdg €CLS AN: 0¢hS  ahAEH LT
AQT8LC AS AP 0-aoC 7.999° aohhd POFT aoAP@Ds=, 6%
N°LavcAhd- 188 P07 hh AdgedARF mPAL TCL LT
N1978 9.9°. NOM® FCL AL PoLht+Ad: L7170 FA\:-

“NEHFO- 9CLE (W 6FFPE PAST ovAPDe. ST @BN
eH1Mmons  PRAE AT  AYEALOT  CTLA@TF BT
Ago@O? PANONTCHE “INLE avh®lt  POHLAIAN N9A+
NS+ +~¢- ao-f AR APNLR. LTAN P710A 7~ahCT
A34Ae AHR 7PANCETe 404 Ph: LV FCE LTI
NEeo1.f2 @-a% ANTIT ¢79M@ 3P Poemt 69 PF

S RAIRUICT PhbLul LbP PIINLA AT HL hOT0-T R3PR 42 LovAhk::
*® Field's Law of Evidence, Vol. 11l op. cit,, p. 2863.

% R.v. Abbey (1981), as quoted in Delislel, op. cit., p. 591.

7% R v. Turner (1975), as quoted in Cross & Tapper, op, cit., p. 516.
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fooAPme. OFPF (WVEC TCT) G Fm @eh hSLNT?
PAD- TPE NANATCT “TN4A ATTC foLg 1@
DLN ALLAT®? NTLAD- AL 1M~

NeeE 27N ovwlirt PARNONTCT “2I0EE hPA.077
g el LArNNTCE: AOF PP MFCE vl HIS
1FIBLITT  PALAIDF 182  ovTC  AGeeTC ao N7
fo9L.FA AWPIS UANT O AN PPTITC haIE AAT
AL, ACTILLN YIIRTFA AU 10 QALB ATANTT
PLAIF 188 Nhé CheoT AKX @OT A NHTD7
10 PeILTIS hntT AU QALY AR noh++ fHA°
AT PAD @ ATRNTT LRLIE: Nhhs-héam T2
AL (=135 m9° ¢ C1C AL AL ¢-+oolb AN LET
AONTOF €2LTA ht DALY T-458 Aaol B hRANTCT
ao Pt APATT:7!

ALY NAZE 71-48 AL PO TCT A0+ €2 AONTOT 27040
®ENO hS109° ATLAD: TEE avooHT M- NO@-+1 HCET avhind
ARYT NTILLD AL Phoowdt ALPET 1A% NOhER na@m- AT
noA Pom-b+ AL ®-OT (common knowledge and experience)
poh+4 1@ @Lh N71T-8A% AS ROFLPT AapPlLER hoé d@-+T
NAe O FFVCT OL9° NAT°S e+274. PHAP TNN LOLANTPAH
neLam- TP€ AL ¢7L9+hC Yy+::? CLATMm: 90,91 hUyi
NU-AT39° eOm++ AhL7h @NT £A AAPYS A5 APk Nch?
hIE, A AAD- 407 agAYhee T70NATY® NATT7ST109@- hTe
IE M= P OAD S At eeT AL ALCH DNATLT AN
PANATCT  ANTEPT  ao0®lh  ANENL  h&UPTho7:: AQNLNDL
NAaolP1-9° NAL T PLI° LA ntmeh@ PAT?ANHT FCX LT @
AdeAT T AOTPPE NASTIAE RTE ooh b A FEART  YOAM
ARG D4 ALLCID ST AM::

3.2.2. ALING &O0PP AOHLPT (science and speculation)

hAg hIe-taoAhtio-i PhhaTC T AT 2P AONLALYTT
Po9.oonh: TLLPTFT NALTO s+t aofd.CT AL Ptoowl-tk
NICoOP ST (U-AT  oohnil  @ONT  PILT na-+-T7
99 avAN-ES haA4FES hh?s aohl ML MAD: foo.21C
MmNe ¢o9.3aTm STa:: AL @17 FATT AIe NCPS
e3P eeéme PINé 1TICT OLI AT HE NoN PO+
heTIh O-OT PPLYT TICT ®L gory LLB N0 hTIE
FPAY: LHAPTT adh.GIS PhANTEn avNe-T7 AL a4

NeerC LT aoRh§ T TARI® ATE T LL4A MPae S/l (1989)F 18 256:
1 PEC AT oo A NILY AT o-NT h1R 81-90 Rovgvhd::
2 Wigmore, Vol. VII, op. cit., pp- 31 - 32.
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ao@NL LFAN: Hé PATHLVT Awdé-C P9lLovaht AYSIL TICT
hNCPRTT AL MOA O@FT ALTIN @-nrT Ahdt PN
SFm-:: AL PMPAID PhILTT MPAL. KCL LT @19
LVdr 9. LovARrt Y@:: A @77 L79°T HE L-O0PR
(visionary) P9°HAF®- YICT 97 +11 @&AF ®L ALTAP hPiiT
A9 @L O®A O6m+T LB ANIIS LFAN:: RILIST
Ch> T G £ 1% 613 AIL AN oo@OL LFAA:
207 hAg PIARID-F ANgoAR+T@ AL FPE Cch? ao9°UC
LTNR:-

“The field of expertness is bounded on one side by the great area of
the commonplace, suppposedly within the ken of every person of
moderate intelligence, and on the other by the even greater area of
the speculative and uncertain. Of course both these boundaries
constantly shift, as the former area enlarges and the latter
diminishes. Only a few years ago it would have been necessary to
take expert evidence on issues with respect to the operation of
motor cars, airplanes or radios which are now so completely inside
the domain of popular understanding that such evidence would be
rejected as superfluous. A century ago purportedly expert evidence
on these topics would have been rejected as visionary” MIAPA::"

AAHLUT 7-82 QAL Nh-AA AF°Covd PELND- T4 PMA
S+t AooiPT NPLA @O AANPTS PTIA TP (ALFOTA
NN N ALTAP oow/l-k 7°7 PN AONTT7797% 1@ ©LT°
ANOATCE ANTLPT PPLOATNT TN Noo-f Ah-F HIZ 9°7F
PUA +P0LTE7 ANoeRChd: P21 TL+ £hhTAd: 0AA
A1IICE AOTEP R 6ar7 ALTAP cowd -t (validity) AAD @80
‘B ALIN  (Junk science)? ATZILOA® 27T PATLAY
&OPP 1D POLA TLE £LOTAA: AHY ANm@- 999 TFAD-7
aof\(\ AovlBT SCL (Wt PPLN 40T F (Cases) 9°Ch-H ALC7
et AATLEA hIBIE 1EBPTF AFovdhit::

S8 A.hh 11994 3.9°. +CO NN AL POTIEN 1-5L7°
N+han- Ag P+L0@ hh MATST A7 AL PonN T2
ARTAN PTLA INC:: 020 h29° PN +H08L ‘PoO0LN TP+
TELRINFN  N97AF  PPLNT®F Alkd oo (29247°F
FOAN T+ PHLOnOUTF@® h15T P7LLART ARYT b¢-T
(F°ART) D20 +HN8BLI" AL ANA°LI L (symptoms of a child who
had been sexually abused) BU7?r P2LLOL8-ATF AANTCT APCH

" McGuire, Evidence: Common Sense and Common Law (1947), p. 30, as quoted in
Delisle, op. cit., p. 583.

:4 See, for cg., Delisle, op cit., p. 594,
*R.v. Olscamp, Ontario Court of Justice, General Division, 1994.
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VTBET ATBNLE LAPLAT NIV LavAhd-d:: P+Hhan mNP°
PRANTCET NPTS POPN D TLEI® PhaowlA4N+3 6730
Ul ALFARY T NTNT Nevgmoo AG/NLE PG BOT PS
PPLND- 1PN PHEMPAD PALIO HCSE Nauv-Y OPF C2L750F
POLIT LR POLN. 7 F°ONCIT 1 AN TT3DI° WnNTCF
MNTELPT hTRAM AovGP e PILLATA 103? POLA  NC:
FCLE WET” ARTIANE A AhETIT AI1RLFF NovhAh PLLANT
aoRI°ROY ¢ RILTLNA4AD Y@D-::

“The present state of knowledge in the field is such that the
soundness and reliability of any expert opinion purporting to
characterize behavioral symptoms as 'consistent with sexual abuse’
cannot be demonstrated. Indeed, if there is any consensus to be
found among the experts, it is that there is no valid profile in
existence which can enable one to identify a child who has been
sexually abused. While the symptoms that have often been
identified as 'consistent with abuse' may indeed be related to the
fact that a child has been sexually abused, the research shows that
no single symptom or constellation of symptoms has been found to
have any real discriminant validity, i.e, they do not serve to single
out children who have been subjected to sexual abuse from
children who have suffered some other kind of abuse or trauma or
even from the general population of children.””®

LUP° Qpre.i PO@-t T+ ovhihe AUF NLLANT POALIT LL2R:
NI+ AL  hoLF-LaFm mae (Noviat oA TPt
CHLOPVTFD aoiP1) AGoAPF  P2LEATA QAP LV
anaoAnt PTLAM®D-7 PAINTCT AQFLPT HATILTE AmMé-Md
LLCIPA:: AIRLOI® MARNTCHT oohhd A9°9°%+ Aa (LA
AT PULLaoANt® (W HPd-Ld POOAN TP P 4.Bao0T -3
57T AGPAPT PPLEOATA ¢4+4.91M aoAf F°AhT PAA ool
YD AL TIAT YAy

NAT2eh  AICT° “Frye test (F¢-2 EOT)7  Ae40A
N"LMe-@ ALEI® HooST+ Lwint NINLA; apaoHT gowl s
AL PRANTCT ANHEPT NFCE BT +H081T A8 LD
MNINTCHE P7LooONCNT 7-8L, Cao-P@ 999NLOA0 WPy H? &
AMPAL  ODFS CHFL@D ootP3  AANTF: 02990200- H? &
AMPAL -FLALYTTET PHLd NAWPT NALTIAC b AL PHoowl 4
;DU";- aAMLMé  NALPT  OFCLE MLATF9 HIL R4ty
LT LMm-9°::

’® As quoted in Delisle, op. cit., p. 600.
" Frye v. United Statcs, 293 F. 1013 (D.C. Cit., 1923).
27



2y oooolE Pholdh mPAL ®CE 0T QS00CT AS
Ld PO SCTLATLIA AIhC 7 LT oohné PPLONATTY
7-82 nhovAht MOMoO- KCL NeoMr9® LIP7 AAONFA:: T4F
RILoLht+Ad 1@-::  +hAfl L72hhT  (Bendectin) HhP- N
PaY M3 avfedhiit hPovlA PELAT hC7 &0 10 hC7 &N
gurr onghit mPt @mPr  PTLhGT  hao?ST (morning
sickness) AT 2250 0TIAT fotPa-d ING:: AR TI°F
eurr oofhit ASFFTFO OACTHS me-T+ NoomOSTFo-
noAL @FF QAEFTT AL Cahd 14T m7¥ (birth defects)
ANNFATFEPA 099A4TF NE-AT@DS MAZEFTa O7° nNhC7 &N
AL, N Loow CaNJA::

2-829° PHLANT Pavfavlif LLRE FCLE T “FRé-S BOT
eHAAM-3 aooolE A4.A%1, (99LL77 MARE F+L0-T7 hd -
PLCIPA:: O-LSFPI° FRLID- hTX I PE HAOATCT CoOn 1887
fo9 avah+t PI°CI°C AIETT AG 0130,000 hoo"77 AL
4aoCh-Hm ¢HLL1S FToo® fOmM TSPT7T ooC?°6 htY
AISTF@OI° (3LnET N6 AL Po.enhhAd@ M7+ (malformations)
AIBA APLaoARAI® OMINF PAMAr? AONTEST OoodOA @
NART-9°T g3 FPARCY T AgatanaA-  naneaATm- agert (8)
3P AMTCRT? APCOND 10C:: UNF° QAT PN ook
POAL MFP ALONTA ATLTLTA ooQNlPA: AOLL T T D79
CAM-F: NAINATFT AL ¢4HLLT TSHTT hG +29° A NTA4AR
AP, ©+LL1S PIhao  CATAINR.  TSPTT hWIRIG
(ovaoCavC NLETT TS+ AL Navao ol NG FOL LT3
ALY +L27 PAHOATF TSET Achtoot PANR hHLug® £114
oo 2@ 9MNLON ANAT  PAFELT- (peer review) NaelfST -
FRhoLYIED-  AME-ME 90 0TATF AN EPFTaT @R
A CHF A\

LU @A NooF®9 hABT L7907 A¥CO@ L£770%
AL SCE T 0622 N1 AL CHINAD? oowl-t VA
NZINEIT  CovPovlf@ LLB KCL M POAMA7T @A
ROFESA: B9° L290%F A”TRLN MPAL SCE LT NooPll-
SCLE N PPeqe@-3 ovooiiF ONoomy NZ7A0N hom@d FCX
PoLh4Am R4 PO LTI N:-

“Whether a theory or technique is scientific knowledge that will
assist the trier of fact will [depend on] whether it can be and has
been tested [and] whether the theory or technique has been
subjected to peer review and publication... The fact of publication,
or lack thereof, in a peer-review journal will be a relevant, though

7 PDaubert v. Merrell Dow Pharmaceuticals Inc., 113 S.Ct. 2786 (1993)
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not dispositive, consideration... [T] he court should consider the
known or potential rate of error and the existence and maintenance
of standards controlling the technique's operation ... Finally,
“general acceplance” can yet have a bearing. i

eV PaCE Nl AL AALTTF AT ANT 2T NASTIAE
b1 AL Chavuild i@ RIAAN ANEEeT PeLONT 670
UAN AchidonF PP CHELA4T ootPy A0 LTL27 0e-0-
NF @3 AT onovlld T APMC ALIMNO-F°F  LARDIT
AchtBT  A3eLhntE APMMC FoLLS Pawe-C HLPTS
ENLhT o009 C AN E-T@-7 ANt COLTFADIPT eOchA-F
ooMm3: €08 BT ANLD “9aoii?  SFCAVTFPANT  PULA
oA BV APTRY hREE BT AR PHAY ALLATT::
hGC8. PI°FBM +an®ls 11CE MNP 4LCT A HL79° PINda-
ooavHE AA QA ooAh- A% 19° mPAL KCL M-k Fani
ogolP =" -

g8 BN 987 ooevllF aoFCE (1) DT 142 AL
e PCNDF NALIN TST AL Phaowld4d  ANESeT
ALIAPYT NTAT aoClm AL+ PoLTA N AhahTCHT
aoFLE MY ACTETT NATLLRT (2) €2 PRT PTLAM-AT -
M-ALLF  AondAALY T (uniformity) APRTETD ATILL7
ANCLEATAT (3) NG Let @+ NLLCN TINLE ALTARYT
AR PAMMG @& NI AoGL PTLTA hChC AraLhe T
AT ANCLLAE (4) PTLPCND ALTAE CINLE Al 777759
hiLU9® 499 AT-52 A70NrH A aotP'rh ACTL2TT NATLEAT (D)
ANOTCET  NT2aMA T ANESCRT AL 97107 ShootT
P-Hne-NeE ST F mNET  NeoabnT TeE oP T 9USAAT
ALINPT @ ALALT®D ONTLTA aowd € PWY CANACI7Y1+H
LB av§$y ACHLITT ONATLLAT (6) NFhAN haavl&T 91714
AARIAT AN PLERT hoL10Fm- AL aNet Peoamd HFA.
?.';._P;t%\f;'g: AaohAhd AATLeTIH: mFoLrE 1 1o “Y01
,E;’- L B

3.3. KNOTCT 1102

TYNLBT NavCoo(; 1.7 O-OT AOYTEDTY &NOTCTH
hanaedR Ae+f ¢77401m 700 AUDTC ALITI PoLTA
T9C Y- hanavAl WAOTCET P1107° A7S7E he-FT PP
PG Tch ooHOF U T AYCHLmE PaCE WPTF ooHNA-

™ As quoted in Delisle, op. cit., p. 596.

" Cleary & Graham's Handbook of Illinois Evidence, Fourth Edition, p. 462, Little,
Brown and Company (1984},
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gaofnd-n-::* hAtLug® A4S 0 PTS AMELE AT fAT @
AT ATPIS ARTA HY A ANNTCY T 75 0@t PGl
ANTLTA- 1P Al MNP v LTS AhaAL aoP'r? Ah@T
eamaP P WNOTCEY WATCT hArIe: AoenT P e N T
TAPS HCHC £ LT P9 reeet  eolntatr RS
goavld® h&EC1 oome?® 1320LFA AL FATD £ AT
ﬁ,a’Dh(,-h‘::sz

PopPavlPm@m oohh.f pI-gouCT RLHY P9LovAhtor
y-:: PHIVCT RLE (LOA ehAE 2947 DL 8. DLPTS
¢8. TA7PT AMT? oy ooaht ALRAYC: WIE nm- AU
A 5% T9e At 7 AN PTLTA p@-PT ALTLD:
WILCLTA U Ah@ &7 (eoenGm- ¢H9vCt Pl Ua
®-0‘T (formal education) VWEAGTI” K3L WANTCT PTLLNPTLO
ha fA Toer ASTLD- 2 FAd: PP 7% (lovLanl
e r9PUCH LB ovae(Covs- MFP, D

v-aFEo aeniLf sl reH: ARDA-POE oot W&C1T
epLOTF@®Y  AMNMULATS  TAD AR Pelaoant 10
WANTCH TamF £A@-S hoPE? IC 909 f-an® hP1 A0+ e85
AL, hI%T ATRLLO PoeNLANTEE FCPT! [l aby PAY v 1
DLEET T PomANATT L6 ARTG HIERT 7940 hePCIe?
PHCAAY®:: AT LA WIRET  ANAeeEY POLEPCOm- PRI
L hoLem-d@s  holghFo-om- (memory) NF Nao3a-t
ABLATCG:: UATTI T a0 90k ¢ tootANT? ASTAR 001
U9 RIERPO-T FATT LOD- hootP1-9° AL he+H5 o9
npmen, PILAMCNTT TT T AooRET” L A ALATG:: AOAE
gei AoolNP PTLLANTD: RYETI° G PAFCG

PP TAD ooANPT ARANTCHE A0TPeE AL Mool
e+meoo0F@r NLPTS -EnihT (techniques and procedures)
GHCHE  A®13e0 PoLLALDTY HYEY  €oLovhht 1@
ALIAP Y°CP°CH NTLoenivk NAHE@- 7-88F1 A% T3
@LF° O£ AL Ageglh Ong-far ¢-Fmeon0T o P7°C°C
HE PTG A e-CT (procedures) DOATYF AAT®-:® hav? 0é&T
emebiIm: POIEAT aodem, hITT #TC Sl 0-0 4. (2) ‘OPeE
®eI® APEPT OAdovsd 0STHT egeCave-m-F A1 ACHT
g4Fxoo Wi ooCM PHTPH n9a+ ey m  gUtT

®! Field's Law of Evidence, Vol. 111, op. cit., p. 2864.
82 |bid., pp. 2864 - 65. &) gPR T FTL PIINLE T hILIF TCHTL 1D

ﬂt_iI:IJ s0-0 hEA (3.3) @O T ¢thik «goAh. £PT ANHE®: hiLy- ¢ ToN0S5-
ofmen

) gee also. Delisle, op. cit., pp. 585 - 86.
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A9 dhT 1™ h@ o AhOTCHS S meonOTFar?
PYCooe-5 PEhLh A2CHPF 7 Qb TTF h18L4.Aa09° P4 RAT7
A HANNLEG 992 7167, HELDTF APHNG AFLSE A h29H1é-é1 DL
A ALATCS: NGP4-T - gow i QANT ooAAh- oohG @17
hTINE-E- 1 APLARDI°:: htLy- 2C L79°F 324 UAWETZ:
DEPETY HESPET en?®? A ALSD 179 FA@- AN €3¢
9P LA LSNP A

PaoghnlAm avAn P L%9° 9°SANT9° DT avan f NP3
LTAN::: A TT5m ANOTCH NAY.21S CFEMNG M3d P 1
£aAao i FG CATITMAMA ACTIME PUPY TIC ASC BTFAA
LA ATh? Tet aoP'rd T9°UCtH:D A9°S.S Ado-+T LAD-
QPS5 hNdd ANVFICHAN:: AAILLT® FhTES TN omAt@-
Ya:: OAL-4mE TéH 'md L4C 1d:: PACH Té&H ind
OQ T COMPt U aoehnldf LovAAPA:: NAHUI® Alioo\E
SOV CF 07048 S:mPA: aAhST AT MCon A-{hI(Con
F W e I

AT78.07 hAag hT1AAM ATLI°I4m-F ATe 9°0nC
AHOTCT 7% A 0L4¢CNNT L 07 445 AL 2Yhdavm-
Y-:: PUY ool BT ARTAIY AICNNSIS ALN-9° (LIPTF SNEA::
BUY  PavOA@-F AFS9™ hAAL AN ePET  PhANTCT
ANEEC T ALCT oodNA ALIF AP? £TAA: P+hd-he 15T
MNBTS 04 79 ALPTEATFOD ARNOATCHRT U7 Pooin
Gy ooTEG (b HIEAI° ASCID avd Al AL 10F -
CTIAME ALY ANV

34. PAANTCT KO+ £PTS PO G297 9INLR

hav-3 Néd AdetavAhtTv@: “CO%L A% L7 A”S
CHhOALCA PINLE L0 hATE 923 448, GFm@-::%
LOm-gm:  g"0hC T APCN PULTFA® ATE hrt (LLAT®
ASTFAU- Me2° NEC P29.Lo0F Py &0 OA7TPAU. NAe
aevgo(InC PN G- F 1@ PILADY aoinZA4 Al WD-::
I MA M WIS PP T RIS AILTALRS  LANT@D
TAM AYRPoam- RIOF IPUD ooPMC hEové. APA. Hoeg
ANLPTA:: IPTI°T AU WT AT %9NLE  ('FeoAhk
U-A-1:9" 0570015 NUAEST AL ANE @AY ovham

T RRON AFPA PRITANS TG ARN PMIBAT ooban, hT R GLTE
AP hhLqvm-  $h29CFm- 300 ATPR BAPA:  WIHVTT €/
N-bAaoCm- 2% (%] ool AR Thedk PADT APE DLIY WTEDT
LooCMN VOLA AP NAL ANGEPT CP29°m- PAYYCFm- 30-0 W34S
HAL NIARYM- AWHIC 0N amndk Ok S8 AATZAT PFEA  Lontinsd:

Thag 1R 2 fovAhl
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eoq eNL. AN 3 hevb. RAE TGN 2UTT ni NFTF
8¢ AroeAhF A7

14.1. TSHE % TG amAhET

hausd N&F AIRIARTDE hTE ARNTCH Al UT
N G POLLLID AR A-iG  Toe  PULmEE AT
AP ITar GCL (WD es-v Anteet AL AgplD AYAESNTAD:
HYILUT PAR ATILLTG B3R ACTTLAN 10 OATX 1-8¢, AL
¢oy page  da@-PT R navAch&+  PoLTY Nao9°V4-79°
e meh AYE AL A NN dood- 9o POLLA.NPD: om-T
PpF Y@ NANDIT AL ARANT'CT AETR it Nov4ihS T
AP, fPLNmT 10 N LI L a7 S i eesant AgIPFIT
A EePET NJod gudhats AT AL APECO CI1PL
ALPCI:: LT AT Ll Panidhdk me9° FRINEE
eonfy e-aTFoe gennc Uia- AATeeCN ChANTCE ant+g£et
nhel. 01 findE AL e-Faow -t QAU +40291T NG LD
ne 9T LN T POTAAN::

+eg° A<+ HeoShi P07 N7l OLE LIy aowd
(292297 LUy YorhAmd ah-heea fevhAhéi U ne::"
ey hwdé-C NeehTy TELAC PI9°C NAé HreohAdAd:
AT A: LU CHR&D- ARG ae Iy aneodnt 0T
AAAT9° AGTOT P77 KN hn@ ATINT RFAMN:-

“To deny the competency of a physician who does not know his
facts from personal observation alone is to reject medical
testimony almost in 1ts entirety. To allow any physician to testify
who claims to know solcly by personal experience is to
appropriate the witness stand to impostors. Medical science is a
mass of transmitted and collated data from numerous quarters; the
generalizations which are the rcsult of one man's personal
observation exclusively are the least acceptable of all.”*

(AU @F1 770 Neodeh&t AR ¢tovdbi oof'r ALDA£eE
AOmas £ LT PoY.avah’t ATA h3ALPCA avi1AhA
CANTYTT APRLEIT CannTCFE? AN CPT Aapd TS A%TeranC
M$99E  ANLAL 1@F TULAD- vAN AL P LoPNAA::
AnNG4 $OL% h7e B0 OTL eCe 0 148 Aheehnt

* Cross & Tapper. cp. cit., pi 513.

¥ Collier v. Stmpson (1831) E.R. 883. Sec also, Sarkar's Law of BEvidenee, 11th Ed., a.
) s06.§ C, Sarkar & Sons P. Itd. (1965).
* 3 Wigmore, op. cit., p. 687.
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POM@D- @AY My, o9(slp AATLATOT A7L299.h+AD (4
HhZ V1 APCOHTPA -

“An expert medical witness may, therefore, upon giving his
opinion, state in direct examination that he bases his opinion partly
upon his own experience and partly upon the opinions of text-
wrilers who are recognized by the medical profession at large as of
authority. I think he may name the text-writers. [ think he may add
that his opinion and that of the text-writers named accords.
Further, | see no good reason why such an expert-witness should
not be permitted, while in the box, to refer to such text-books as he
chooses, in order, by the aid which they will give him, in addition
to his other means of forming an opinion, to enable him to EXPIess
an opinion; and again, that the witness having expressly adopted as
his own the opinion of a text-writer, may himself read the text as
expressing his own opinion.

In cross-cxamination an expert medical witness having first been
asked whether a certain text-book is recognized by the medical
profession as a standard author and having said that it is, there may
be read to him a passage from the book cxpressing an opinion, for
the purpose of testing the value of the witness’ opinion .

NAT70.H AIC9° L4@m- yad TPARYTT PTT ooPT? AR
N1970 3.9° +L&9 LMNLD- Poh<T TINNE hT£F ‘X438 ood he
DL AN RcdeF Naonn: 04029 ANeo-CDOF HIL ANyt
£AD: (authoritative) T PULBMC hUFY hhitiT-CET nF*nhcy
NM.+CO-0T 2H APLYF Andonnr ZTAN 19901 a4L0a-
7CT AL IAZA:" (RTLLL IO Lhm vad £0°9 nog,
TMNELA  L70 ATL h38 405 U AIRTLEMC NL.LL-A\
PTINCH ch7 4. 803 (18) AL NIA% 1-aod\ i

3.4.2. =T

WVTCPF ANT£PF A38.0m- O“LLLNT 20 AARTH.YD
aEEPFF T oowlF  @ege a0y AWPrAT®D 99 F A5
W1+ T (fact) @RI oolBoT (data) AOOT hF A= C99F BFAL::
ANLULY 99 hdAF G e

* R.v. Anderson (1914), 16 D.L.R. 203, 219 (Alta. C.A.), as quoted in Dclisle, op.
cit, p. 630.
" 17th. Report, the Law Reform Commilttee, Evidence of Opinion and Expert
b Evidence, Cmnd. 4489 § 19,
Sece, Mucller and Kirkpatrick, op. cit, p.698, Cleary and Graham, op. cit., p. 467.
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AMHE@F LIk A3L1LeITon@* AL 1&F eeLONT 7
hATI @oCP°C OALLONT 18T OLY° hood™ LTS mL.4T
ACONTANT DATLTAD. MPP FNRCTET PTLOAMD- 9°Covl-0-75
ARG @ PRLId AT L0 BPSA ATAUTCE NATL MCP
®EI° TIC AL PHTT PRI° Gov§ hhhAf: P29° evfAl (blood
group) 2C -tavdng ooPrd “9L01T  LENLAT eIeOnNCY T
+FA3 PPLOAMD: &0 FPCovs-@F FhSDIM: QAoo-¢ (forensic
scientist) BIPSA: SU N7LPHA- L sANt AN POLTAM@-
Fed ARANTCE AOAPP-E AL Aooglh (1€ a0l (data) 10LO-T
PN AD- AP? STA RAIZPT AYA ADTEPH: N74 anto-aet
Ap Phoewit NAFT P01 DL 97048 R PULMLPDTD
goy.eaq9 A oolP' A TPE ALNIAIT:

U-AEI° T ATe RAOTCT DAL O+10A@- avdhe irTk7
4ot T2 E-H1HND: AgP39=: Aha: L&+ 0T (at the trial)
10 FS  htcZoamet T NeoyA+  AQA-£ek7 AONT
eoAd: LU (AT oL ALAT ZTFAN:: ATEE M-
WROTCE Aane L.e+ oP+ 0Fa-t +7%F 78¢7 hthdTa
A4a PIPONCHT £AT (ANHEEET) AIRNT TIRET Yyo-:: LY
AL LH ANESPET 0P TFE@ g Ne+2F nreT AL
AoowCF AILFA (PSS TLE oFt AMPPEs oedll AOT
2100 AHONTCHE TAR7 NFa=T AP eathrTa QIS
e nyfE 15 PAFLIIM Pt (hypothetical’ ‘T e ogod\h
(G ANy U 2T hdRee@ WU neLd  oovédhe)
A1ORATS AN ePRTI ATAONT  ALLT e Fad::  huak
o0 1LT A8 NLAT® STAA 90T 1or:: &Y U-ATE@ 32T
WWL-CI® RIL ovEoosfde PhovfS W TCP goLw Nt
naotP7-9® AL AMWANTCHE  Ah+eeT oohi errr et hT
1SC% 124 0T NadT F°0NCT (TINLEPT) PL o1
QALY PO 917 TEE ALNINT::

ANFEI°T  A3E ANATCT ADTEPE3 CoowlHtm- hAL
nt1ARF  UNET® URFET o 0T aol® AL AT
POLFANT U3F AdE AAET" LUD e ayn:: N1, 7L
aqnlE L3NS NANELPT L2730 evhhd  fAd- 5 ah i il 1%
POy Mm-S  FIC eoigahtha QU7 fooNAD- U
(LP 2TI° 9ar:: oow it UANTE APAUT® AL I Tar: 99, FA17
FOCT FAA AgvdsT hiy 02T CHIART7 1-5¢F A7t
Adavdhi::

K3 POMT ATE&T NTLovAht RS PUILTLE Nk

PhaoniC 1AS 9 NAMMF AT&L@ U-BF FCL M+ +C0
PIPaNCIT  Aa AFLATAT 1R DA@ME mag  erLeICHT
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/0 SALEPT IS NonL9° AT SAMNA:: 0L (L9”
ATRTLAAD. N4 WO PP ET AL d TN

"Certainly he may bhe allowed ro state the facts upon which he
bases his opinion. because an opinion has little weight unless the
tacts upon which it :s based are known. But 1f the facty are
known to the witness on hearsay only, the witness' statement of
the fact is hot probative of the truth of the facis on which the

opinion 1% based ... the opmion of ... any ... witness allowed to
give opinion cvidence is of value only to the extent that it 1s
based on facts which are shown to be true ... the facts of which

the witness has no personal knowledge must be proved in the
ordinary way.””

NAZL NAA 1-82.%F hAN: (AT Cao 3 2/70 11978 (L1
WeEtE PR NI AL ALAD- h/Z7e-% Mg 20 vheell
chom9®  (lead poisoning) LCONTA N2IAT1- hO L.aow (6N
Pao s 22 G a3y CIPYm- (Aao-C9° N9°NnC T PCn: (121
AN WEAIGT AL 9°Cond- ANYE ATAT@-9" hAh: $oAm-
98971 haod® CLLANT M- aolP'ry 999,842 0411 (symptoms)
ANTTTOT @9 07901 Goo(hd-A: G2 MAA9°F AUy
gCavd. ALLTVTPAN CHUAT W EATT N9UancCrl QANPLNS
N3G ECN QAomRL -9 182 DANL MM ORICH PO AL
Prav o Ch PAAM@ Vil Clk AdEeeds  Aeaeyls PAm-9Y
N92AT- - ALCTAGT 1B N2 CPLNAT9Y G /(bW
erenm- Am-  ARNTCT o3 ATy P09 091 TI0S
TPOL T ALOTINTI° 029N T PAC b1y @Ay ad o™

hIRO-9°T hAL hIARD ‘Tl AP NA U237 A
AN 8 0 NP (1HE1STT U YRCend-aded
ne7.ens@-200 L. 0acChs- @t a1 A NN POLELTTm-
ME,9°  CeLLCANT vl ey bl AT 2STAA::
AP"AAT  ATE AGh T 40T (PhOIVE  AhYY) arR Ty
Ne2.ao0l9°C04- LIL 0N 221 a@aT AU ATSIe 94
I (TR 0l hiaheme ALTY e Alrdo-
LFAN:: e TAM-F 188 N9°AAY T Araednd::

NATE 1-867FT -G APLNN P28 @¥EA  hin
LN ovilAhP @-2F NT9847 KCL Ok CT 4151 m-AY%
ChATANGH A aohAhfD-P°F  OTEAT  NLAh01 @bt
NN UAN Aogoaod.s (ACTPL) TFTA @ hENTNETYY PTLA

SRy, Arbuckle (1967). 2C.C.C. (B.C.S.C.). as quoted in Delisle. op. cir.. pp. 634-35.
" Ramsa v v. Watson (1961). 108 C L R. 622 (Aust. H.C.)

™ See. Delisle, op. cit.. p. 634,
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MNC:: 2UTT9° AINLET AT AgheTahT APCH
ANTOANCAA:: NAZo-£- ASRCE Nk NAm-T+ PAT  +hAl-7
AATL 1LH ANPCN@- PO aomPd (F°Covd) LLLTAT oolP17%E
NMHwe® ot o3I8a 0FELAgeT o1 PRAIDT Ui
ATLIAZAT @3 NOAET® ALTHIC OF (290 TLA. 74-9° AANSPLT)
AG hADA aoMmT NNHT POAR aolP7 B9°C AZLINANT -
NAAT®-9° AJ+£PT Ahafi- £LLIWF oA Nav PorCAT
T4 TECHE hood®  (organic amnesia) APBANT  aoORLPA::
O+ AT TEE PCOATFD-9°T +hA: oom TS 0F OAeed@-N5
174 F @3 P31 NARGTFD® 69°y1 41120 foI0@n  Thed
(imperfect recollection) A78A@- Po1LovAn-4+17 OASAE U-3d
€914 F @3 PN O9°T POULMANT® P AYETT  PTo-
TANARAPH::

NAL. ArBaoAhd- @7 PooEoold P LLEB /0T €+HhAR-7
oohAhf OAgoPNd T4+ AT AOTANENFA::  hilb
N-3A9° 1-8¢ AL20% A%L@ @/ $CN KCL Wk OA9°7°1T AL
oo /lh AAFAY®:: hagh+t ST oohhd OOt CARINTCE
NYNLE CPLND- ARONTELeE oo dd PP T7 4 TICT AINeT
AR, 4hAR  ARAOATCE PHS2407 FA ATl ooUf7
ATTL271T DAALY 20199, 0199, 290E 270 NATLHY 2897k 188
+4LA99 T QANA@- AN PR POLYT ATZE £100 0°IAT
Aohr OOt 2729 AG+£9E POL N7 “INLE 2717 N7AR
ANTLRALC @-2F ooflD 4L, 1D 09AT @OATPA::" ATLIGI
-8 ANG S MmPAL ®CL T ALPCN L£729°7 LM% (L
KCL T BPF 1487 AovoNy NV1OATO $HAPLR  Pch?
P NMT AL, AN P T ooamt ANLAL ALLAT® P9LA ATSI° S
NAD ASTPC ANAAR L7077 @-2F ASCT aoHINT H?2-F A%
152 +NAAF hTALR ALIT ATLETD ALMN hood Mt N&T
NaoghLLA@ SEE W A% 27024 hTdao- AP 1-%E £LAN
LN AOTANN LavQAd::

CAnNOATCHE ANTLET 40897 AAD- N°7AT hodr+
PL20% Ao /(L1 BPTF avhhd AIETFD- "N T D)
LIAR ATCTLhTAD NAPA:-

“Since Dr. Gray testified that his ultimate opinion was formed in
part upon the essence of all of that which Rosik told him, and not
merely upon his account of ingestion of liquor and drugs, then
evidence of what in fact was said was, in my opinion, receivable

“* R v. Rosik (1970), 2 C.C.C. (2d) 351.
L1971, 2000 (24739,
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on the authority af the majority judgments in 2.y, Lupien. [1970]
SR, 2637

TETa0-ge: RRRG 40 [(Veh e+ enl:] h3Rapiing )+
NAND PP T - Nhé.d oowid ez +hAB- oAk
NAMARD: aoMTS ALIIT O P14 Fmo-3 NF ALIPs
(1A7-82  (leo-A- PY94-F M3 (NaoiPYy. hav-s +2I° mpagp,
Y/ (1020, (7 AS O0ATES agohhdy  -Fi0-fE (1904
TRE NANAS, L9°0 1Mo ©-A% ANy 7P B~
Tt ARLD LN “IAT Ya-:

WAd-car: PReY 199, oypzE  e3qs ONTLTO AP AL IND-9°
N9 A% ham-1- 875 NN A8 L0 9URBe ATy
ATRY AT ATCOTA:-

‘Dr. Gray's evidence as to the account given him by the accused. in
which hc mentioned the Ingestion 1nto himself of 290 mg. of

librium and of the coptous quantitics of liquor as specificd by him,
was clearly inadmissible as offending against the hearsay rule. ™

T Creoyo i e TLHE FNANS 200 oA @pugm
NAGP2?T  Chdbd  aommT .- ATemAL TARATA
NCIAT Pam-1- +A ePaoy, NTL MNEE RN NATLREC
TPARTE RIRAAD TAR Y@ oYt (M-

nag  emdnl eiCRT PILEINCETT  A3e  hy b
NACTTY" RCHA mege TAXCIN ATINT CIPPTAM NhChHC
181 @AY QAR NaobAs TeL T4HT AN q:ce
(19" NAAT TINZEDT oC Navaolld ANTTY ARG AL NAW-
1D AR RANTCT ANTPPAS 074 A7T@ ooldE  ag
R0 CNT: AL 9 . ACH AT PACOT (LENAMD-IT
AVESCL: Ptamw 0 By Y 449 onrT aA"9eAs
AT hend-Nd Y- PILAMT $LI° A H.eF- Loogy
0t CHem-y (ACF-L00) aowid paN yD-:- MLy £7€: hpss
AY ANe-hs IPT Pondg. ppgyes AT CHE +wagen
Voo @ anQiil 4204 Tm7 N7 0hs @m0 DPt OATeHYU S0Y4:
NI Addartet ACIPT hon e ATy 0177 anll aompoe
CrAav AAPY P9iCe (P90 AWAC U h79°1 @A
PULEOTN AP 20PN Po9.AD- TEE 1D AT°AA. PUA T he
Ahh ¥ 9°Covs.my YU 2hG M- nNCh -~ 99 3emtF n+7'y-
ALY onl 8w ym... ANLYgS 9o AaT° 5y 2.0
Hav £7E T 190079 NAR A THLACTT AT8.0-9° AneT cdhh 9o F
PRLPC0 S2°CPTS AN ee T s PPOCI-N 4ADCRTS 4.0

R quoted in Defisle. op. eit.. P 632
S
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P°Covd-PF PavAOtv1 ST m-:: chiLae-9° ¢9°4q e emt @m-A%
PTLAMO» NATHY oolBDPTF  (looF2900F 3@-:: NAHY AL
dhh 9 ATHLVU7? Gl B DT Now-eay- an-Fo71e3i AZCT
N-meon(Fa E€CL 0T +CN ANTLEET NPLATOF O
NAAN27977%Y 3 F - PTLAM@D- 29 748, (validation) M€ A7
BIMN P71\ 1+ (circumstantial guarantees of trustworthiness)::"

UATTI=:  RINDT chihooe AQ-+PP7 Caow Z-0F @3
TINEAPTF T h14AT NaofNTF D Phh 1L+ +009%F AL IIM-
TAKLELT BFAN: TIC 77 CNEEBDTD A%IPLOG ng=anc+oe
ABRLITM APIRLT hoLLONTAD DS [Pg° 1H  A7AC
PchivenG  (RWOTCET) “129790  aopl P07 ho92-o
BUSA: NTLAS® a9l 038 12"

LU Ul DAV P Naléh ++qeyt hPTT Povm
Laofov:: hat-7 14T FOPNIO PL.L40 PIINLE Y &,
7037 “TINLA®. hnh LR @ PR QP390 OHC4 ©-FOAT74.
AINTCPT  ANTPPT AL Aco®LO (A2 f.mb oo}
&t hPY (of a type reasonably relied upon by experts in the
particular field in forming opinions or inferences upon the subject)
WUONCTT PPLN@D: WANTCF NAYLY- AL AD+EPED AoowC )
ATRTLTN BIARN: PHU ABPR 9AT9ge 03+ PEPm-7 271N
PRALART® N7 (4 197229 P&CE MLET AW E-C  (practice)
PATRIL av@PDF3 Awd-C h79°1T ®QF AL L0 ATIOF A
T AT PHOEM “A%The heg QA WA NAMmo-
TINE-LE AL, IR A:'" Nhgggos: hAR A78P1m N7-28 H-48
NATF avhhdh, mPAL FCS (Lt ADLID- LPNLAT hiC £
PhaooAnnt ARYF PA  LavhAA:: OMMPALT VAN hhaCH-2h0-
hovdhhl LT £A NaolPy PHEPD-3 230 NET2 LT AL
PTLAN KREF NAA o Z079° o 1M TC372m ALAI
AZLe70 DAL NM+hI@- PALEH AR 77 @NT “be of a type
reasonably relied upon” 79.AM hi? FooARhyd-A: 1

3.5. AT CT “INLE NALoamar hNeF (Weight)

“The parties have invoked the decision of a Jjudicial tribunal and
not an oracular pronouncement by an expert.”

Dave v Edinburgh Magistrates (1953)

*? See, The Federal Advisary Committee’s Notc to Federal Rule 703, 56 F.R.D. 183,
283-284 (1973), as cited in Cleary and Graham, op. cit pp. 468-69,

Cicary and Graham, op. cit., p. 469,

Sce, | Wigmore, op. cit., p.
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NAU-? N&F RATLIAKID-T  PTINEE hT ILEINTNT*
AT 282 AL AN AAF® oL0AT 4 TICT -17F)
PIEE ARG T  ATHUI  ACTNLET  APC- oL 10T @
YNLBDF 9o 9o GL8%F aof? ATSNNIT@® Ago@NTY Gdr::
hHY @8 A@-1E AL Aongln hTe TI0LR Polaoiio- AT
Y MGI° ATE ®AL AL AcPLLN AT @ CPLNTTF TINLEPT
owool3 ¢o9.20m- 7°7 L£30F 3 +hihae 1o ATLA@- ONLE 7
AL Poome SFm- PoLAA-T POINLE eINT AT PULELCTANT?
M PA9S:: LU AdEF hAS f-ht@ w@-:: The jury is “the
principal criterion of truth’ CAOAN:: 12 NAHLVI® FATET TINLE
et P L@mAm- $oA0nT SBA- 1@ TIMTI PEEE ALY
v A%IAT ATTAAT: NACHC Le+ P2L+CN 7INLA v-A 1TC
POy mMm- NH.Y “2H? @O N77NE 1d@-:: PhRANTCTF ZINLRT®
(lh3e 1-8f ho9.PCN-T- TINLBETF h18/ ATLao T ANt 20
19O G 4B NA  $O%.0o07  ATR. NF@T AL PPom
QAo hauA=FE (14HAF U3 P2L3-8 ALLAIY: NATE T4L
AZ APCO- PILINVTFD- “INLELTF 15 ARPCMHGT Agoviovns
S CE AAhN 10 TIAE AION ATLSIBUF U £.U7 S ALY
R eE (LPCHAl hHLUFo SAP ¢4HAP nNNLt STLPAN Nhe @OT
8359 F godbonm-9° +ULY® T-ARNAT" AL LAT:: '™

AAILDE hAL ATeAT14MmF PhRhNTCH 29048 A7T& AA
CFED-9° TINLE COLFLS PoLoolT ATE, NhhOTCH e4Ham
(ootPy- NF +1Tha €-1af nNRT PTLAMM- ALRAI: SUTT9
NAU-? NdF NIAKST® PhTe-9° PCINLE h7 P1 PAT kP
COINLE hIT CHF NPAA ABLA® ATTTANT:' NATILY hTT
aow/lFi: PRAONTCT atkeet +4AL 7L QLTINS T
PN N9LooAhE 180T RCE Mk Pe-0 ANHFEST AL
Aol PILLAM. PS AT ude:: DAHWY  AFPLATT 90T
e.MPoIN ALMPI°I° A-NA= ¢97.00H79 OILU-7° ao LT AIL@-
el  P9.LAMMD- AIB,  PRCE  (WwET Addeetr  $oULth
(supersede) ALRAZ®:: Ravh, 1997 9.9°. NATIAH HNIC POAE
e M1 PAam &G 1A%7T  ahgvant ATLTLhEAD-
[ AT VAR

“Where expert evidencc was admissible in order lo enable the
judge to reach a properly informed decision on a technical matter,
then he could not set his own lay opinion against the expert
evidence that hc had Beard. But he was not bound to accept the

* 3lackstone, as quoted in W.S. Hqlds worth, vol. |, op. cit., p. 136.
198 pam Narain Sharma v E., 139 IC 508 1932, as quoted in M. Monir, Vol. 1 op. cit.,
p. 677.

" hag 7% 23 Lovdh-ki:
U Pield's Law of Evidence. Vol 111, op. cit, 2B66.
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evidence even of an expert witness, if there was a proper basis for
rejecting it in the other evidence that he had heard, or the expert
evidence was such that he did not believe it or for whatever reason
was not convinced by it.”'*

TCrTae9° WILTLNEAD: 9@ Nh3E 188 RCL (EZ
THLE 0% AL Aon2 il AP LOTAD PAINTCT “90Z8
FCO AZLIPY /0t PRINTCE? AOT£PF Nt PbLP
AN LEF Al ARTAY:  (PEI° 93T (11ER  PPL(F
AT TMNLEPTF PRINTCA:? "INEE -2 A%9e27
POLENTN DL CANNTCA: ANTLPT POILATS P hy§
@ AL PNAM- S FAd::

LA Aa- +hd 2 AICTF PADT V%3 Giooahd-
LU NG Fch AIchC P NOIEA 1-87F S5 m- @A AL
LN PANT DANNTCHF ADHEPT 99 O o037 (17-52 AL,
PLLN-T-F  “TNLBEDT  QhmPAL  (lovaolld - (fonder sa
conviction sur des circonstances independantes de I' avis des experts):: !’
SV @%F PP L0 10 ACIAT RFAA: BUFC 23 N4 -
Proowldd-@ h70H5 A4TTF CIPID-7 90248 APAP Poodlln-
PALTE NGB MAS PHt® 10 (principe d' intime conviction)
N™LAD-  COLILA Mo A2C% T+ oonp Nehé e P ONng
FTINLE A7 omCu AL 4@-::" NAILY hheod A-m- LAP NAILA
@ N4LZ HAS PTLAMED: A4S I9°F APA £A -
ATINT RAFTANG::

OWWAES Ph? 209 FF ARMTCTH “INLE NNAT2,0mMa@-
L+ PAD- aow i UAN hAL PIARIDD LaohiA hiLv ARG
MPAL CCL Wt 1584 +Y%L 758 PAMMD-F @Y N3avhh+m-
Noo€ond @ PI°3.8M TIC NSC hiLSa APTHAL P POAMD-
@1 ool i@ PPLNNT AAD- 2048 U-A- PO eavAhto-
(infcrence) PHhAT: AG2°C MIT AAOPRT 10~ WY OFR4E-4
PPoo@- NFT TINLE PhdFC  hh.ao- (AONTCTH) POAMar-
AFEPTF YD hAS®T APTFLI IO fAMa- @A\L  ar
ATIATI° PATFAT (1I-~1'5D- AL PLOhFAD AACLTINT Y@D-:-

"¢ Dover District Council v. Sherred (1997), as quoted in O'Hare & Hill, Civil

Litigation, Tenth Edition, p. 394, Sweet & Maxwell (2001).

See, Preire Bouzat et Jean Pinatel, Traite De Droit Penale et De Criminologie,
Tome I, p. 243, Librairie Dalloz, Paris (1963); see also, Jean Graven, Code
Judiciare de I' Empire d' Ethiopie (Draft), Art. 651; and, H.A. Hammelmann,
Expert Evidence, 10 Modern Law Review (1946), pp. 32-39 and E.J. Cohn (Ed.),
Manual of German Law, Vol, [I, p- 225, Oceana Publication, Inc. (1971).

R. David, French Law: Its Structure, Sources and Methodology, pp. 144-149,
Louisiana State University Press (1972).
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MAPT 4t 0AON +26F e “DENF POLAT AL
LONATIS COIA WA Amet: mPF N a9 Am-+ £AD
@ LAEN PoPQe-AT oyige AMEPw-S ALHISLD-
‘AT CTLA A ¢ ANFEPFS 297 YT ALNA
PTLTO  ALLAY":: L207%F qf hadege At L
NATT1rAA PNLHA 4ooCI9°C WA Cm- PA4mh AL LA
Naofn- °R3eF gu? U Nooen hDZEAT copery 5K
ATPX 48-51 £LN PHRYI1-F3 TEARTL Il LENTFICT
Uad=PF AN AR PoLUIF @ HeLAgo: 109

WY PHAN A9 1IPe e75m- PT° T KC%7 PO @e
O, AN Aret TIBBA NC:: AT780 PRANTCH Ad4-PP7
“CULE PoolLp) PA IPFHA N PECE LE9° @A VAANTCF
D\ FAD- T A IAT SFAN:-

72390 AT CL Nk N2AR 1eN+9° Mm@ -g° 3 P VA
T3HT APNEBIST ALY @-a% AL AMALCH A3 PIPID-
POIENT oodem) 17 £ 51 ALY 300 ®TC (3) LavATA::
LU AP K CR -k ALLNAT 3855 8L ATMNYT ATeAAD
hav7 44 +aoAhr1SA:: ALY AL gvgRvooC Po9.L0LATD 1IC
LSC A% CAINTCFH “INCE Payians 280 £hTY PT A LTS
0 NAANTCT  AA-FOM  NF PTILAC PoILaOHT K213
hteLOA YD FCE& N4 P10 L (dilemma) @-OAT A TAD
AIRTLTFA LU 782 e AN ALY PCLFA aolP3 Y@
DY N+24.F §:Ce n+ POnnTCED AO1T£P7 A78A L+0AD-
A7, AHY @A AL APQRCH PTLEA 1037 PoLA@T Ted
DLLT N/ el NILCH AIToANFPAS::

3.6. XANTCFTF AFCE AT QAwoiige (Court Expert System)

3.6.1. AmMPAL

NAU-? N&T RAIL2IAR D3 N+LI°t >eht CannTCRT
LY FCL ET AGOCET hFLaviFy ANLAL 0L+ 21
U ADTSPCN- PI9.2290 (1¢-0) NRCE Nt ATheysr wnc:: 2
h18FT @ 9°0+ Yoot mRY 93 NAZIANH hov} pem- “adversary
system of litigation® (“AOT-A70° ATND  ATTANT)  APH0A
PILMED PN Add-dAl 220 AeHmShe oogea-£q qH.p9°
ACYT aow it BT n3en 158 DN PANVFa- +he-he o f

' eq1Co omn. pa Y Febe® OC +£L2H hIR 6979 AL BCOA:: :
" hAaL v hea ALY AL P1INADF WA AWINTCH TINLE O°LmANT-
L AHOTC PTLYI40-7 Taf Lov\hf::
"' ha T 9% 62 LovAhs-
"2 hAL IR 5 gavAnk::
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MI1TTF AT o e L0-PF@ TINLRPTS Q-PEO TAOT AL
AF (ovaerlt NooPy: FCX nET AN To: nyATYFE 77175
o339 °hhC Ao T PG T ANy hePl oo TF
ARANTCHTY “B7°C agehncyt fovdkmC Shs&yh @& thehé
M1 T A Chh::'"?

2U-3S NI ok AL AgeZLD Qe k7 Ao CA&T
s An Othé-né ®O1TTF ?oLPMS WNTCEHTE (1) AEMe-T @
+oq IF @1y NACLFLONFDE (2) TRtvT y.e49° NANNTCBT
gonndy $OLLLT oo MEI° $hnC (contest) AfhoohAm: Noo'ls-*

AT G +hOTLIT AD PET I N0 sl o LX) U-n
nNoIantAT (4) OATE 1AL AR eoLPCNT eRRNTCHET MMt
fnn-?  Let oL eAt+ hoot'r9® AL P09.2210-9° N%E
Q-7 NATLEVLD? NAwé-¢ NS 1P Tt ALOnTA
$oA:: SUT AhovAntor Wyes A% hwn, 01876 090 NEJAL
188 AOHeeFTa? AOm ATRTLhTAD: h_hsP??mm':l:c\:-

KA AmL@T  NhIL O A3 ehAnNTCT 90 LA
FLOATAL NAAQ OTIF AA 9l A PLOAT A WIRIGP
33e+Nael@: ARINTCRE ARNEPPHTF@  hBOTTIae T
ao( 1797919 AEMNPAT@-I°:: 14 ) PhnNTCT
LB eoLeCNNT wCaT e NMMCR PAIE AL INE
oo h@-rt5m- o-mF AKCE Wk R34 PCNat
o9 AT NAoulfy: 7D a3e  Ahené ©TF N
e eHo gt L AChH RANTCET 1% ALK 2 TANT
130y eye  fhad  dri w1k AO-TTT
nOF e T3 2MEPA: WA 0hk €07 G Mody L
AfvE 299° PTILL0I% whteer Shmedaz: MLU7 vl 8
AhkE? 21413 ovCM it FCNar nivkee s Far?
AcohmF &LPRE oofST@} gme e FPA: AADT® 17
P00 0-3 1 IEERR 27 o 03~ b L.LLANTS PILVY Oauki AROTCHT
G Fch® Wy ao¥1& teeCm@- LF? §C §FC& Mk hilr
ALTS PULTAM T hCAK 134ETS ALCAA '

gy fAT@- AFPeF mThC PA LaehA?” aow 3B
VAN NepLI% hiLP® @&V (hwé4 AL Tardhg AT
AATHS $ohPh:: ho? ¢+ h¥CN LHET DAY hYD4%
WPyt  Chov}y Aed- RICT h'agncne eav-ot  ACoHT
noL3L¥ aoAh- ARANTCHT Awgeee TIFE ARLCT AL

13 geg, for eg., Delisle, op. cit, pp- 435.49; see also, Rosenthal, The Development of
the Use of Expert Testimony (1935), 2 Law and Contemporary Problems 403.

114 Thorn v. Worthing Skating Rink Co. (1876), 6 Ch.D. 415n, as quoted in Delisle, op.
cit., p. 654.
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ATR7L CIALDT HRCIPA: LU UBF (WAt OLL Pch?
£2CHFTT TIAF9 Nhov? Am-G LA A~@-7 aohhd $29°
A 0782 AL NATIN VAN LLE PINLD ARYF APMAN ATARLE
ALSCYA:: hiLu?® NT7eH NAPAHST QATLEN NTIFP A<
AL PHRLTTT “IAALPTE hALTLA A +h3 8 WICT h7.2T
AC A19¢- PA@-T ARYTSE Nooanli9® A16-T7 £AD- D23
9°% ATLTLIoNA OVPC AP Agoaodh't AT7T°Ne-NF::

3.6.2. A RAONTCHT ANLT OATIALHS 0OkhCLéEh ?’f‘ﬂd?;
TR e P

NAZ7AH AIC A.leha 01970 9.9°. FRRTI° €INLa haU7
Nét PmMeNYD “Peh? 2900 hol4” hmSTFa- 85T A58
€ CL AT X»hONTCFT7 Aao(iI° €99 POTFATFD A2AM3 Och?
@-NT AhdT AATLTANT Ui NG hTLE@m9C “AMmPAL”
PP PHRCL LT AANTCT A2CST (court expert system) ANLAD
ALLAT® N70T VAT @-2¢ P£RA4IM AT hHU LAY
Ntheé-hePFE oI§F PHEmét »INTCPTF &7 CHTo?
ATAAPOM: LLELTD? +taohAg me?hd NMNAD- ¢FNA A274-<F
"D N°7AT PN VAN APCH INC::'"" hILPI® @AY TPeam-
N+L2997, Moot hhh. 11998 3.9°. POMOD: “PETd dwC
21 A2CHT R0 (Court Procedure Rules) "CL (LFF ¢.2¢- Y
AT hAONTCT NF (single jointly appointed) AF4.09° A8 PLCT
(may direct the appointment) #~AMF SAMTPA::''* gyg°
CILLID NTHh&-NePTF 1T O°7°1T AWP?Y 4897,
LV ID-9° @-NNO1NTT AMNAT®- 40T m-:: 58 @-O1Ah
NaoPy ChfA AmWNOTCHTT ANFEPT 99€oom ANLAL APT?
97 SCL MLt MO AL hHUI™ NAL NL3N ETC 354
(1) aow/l-t +héhé @ITF AAONTCT 9°0NCT N°LHT<N+
TH UA NP8 AG/E TIN@PS L2 97T hAVTFD-::
ATAUT" CANNTCHET? O9°F U7 hALAT L729° ¢o99.000\NCN+7
o1l @OIAR AONVTF@-:: GUF°T 188 AMGAD: +he-hé @7 “GN
0% AIRLVINT- P e IAUNIPES Aaoqmt CEL ha::

'3 Cmnd. 4489 (1970).

"' Rule 35.7 (1).

"TONARAN AT AT BN ool AN 3291 PhR AdE-LAl ACAET
hAs ATV (1) AMET AT (small claims)? (2) &M% hWOTF  (fast track
cases) hAS (3) HP hoF (multi track cases) B0AN:: PapBanl 2T hiO+S
8T7 Pohovhhd (lewlPSTFar- it H PARIATCT “INE
PILPCNATE: . LTF GTF@:: MNLAI® 23L& APATCT NF D& AP
LTAN: D-ATTOFEI° AN £A- IOTF PoLovAhE NaoPSTFD AIRIT9°
AT ANOTCT OF Ak AP? 2FAN: O0HEE 27 oDt fATo-
1-%%T CTLPCONTT A2CHT PoiowmpAhk NooPSTFar O LIL /04
MA P ALINP°:: O Hare & Hill: HY, ho90-F W& 371 - 398 RovAh-f::
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NFanIL9®E PRIN: &, 354 (4) PAANTCHEY hRPST o9 717
RILOULAGED N7IHH 412 AF/LFT 0N AANT  NA“LAT
Fhe-nePE 96 HANTCT AIARAI  h34070a0- Vet
ATIE LT LLATPN::

hAg PIARID PEIch NhC T8¢F7 N“LavAhT 10
POIEAN T80T N%LovAhd L79°7 AZR199° MAFINH AIC
A, N1993 9.9° NOFEA 7T-5¢TF Hef  £AmT P Fch
ROUFBLC ACYTPGTF Aedd® fINL@ hTLhe? hmSTa- 1-87F
R38. AHOATCRT N8Ce NFF ¢oLiffooNT7 UBF C:
hoYAPY-9° 2-8RF MMHCHC Yms 0N2A ANOTCHT? Poviigo
20T AS/MLET ANT SMA P7LAGMT UAN AdTPNAD-97::
ALV PAMM: 9°n3fT NRCL Mk P2iifonr AANTCHT
eoAM-+ AN hanT BAP @f ”hovTrt BMIA
ATIAT  POLENTA 9149159 hhao$4.9° (AL Pihé-héPED
OITTF BZAS ooNF fmOA PLA @'

nes+e nETa9eT N1ER AL Faoh\ 2 PGATF
ANYCPA::'"? PLLl-A PIINLE h?T L7701 RTC 7067° PiHuU-
PGEF Omd 4D LUIT hDE haur D& ATRINKI0
AT Fch NchC9° ADTEAT® 1-5%TF +4.291 7L 7% 1@ PILU-
23 0N «TC W) FCL 0k +h&héPE - OIST
PN VD3 AIBUI® 40 PaolMF@F KRANTCHT AN
RAICILTFA (LIAK 00 €. (h) L£79° NHY £ ¢HL171m-
+hé-he®@E mITT AWAOTCET &NTo aoCmo-  A7T94A
PATF M3 oo POLILN  ARLAYS N7IAT  LIARA: (A
AT2ICE  NAIE  18L  +héhePE 01T hoLBT¢ATo-
AMTCET 0NHe®1s SCL Mk &0 ooCM ANLT STFAA
AT Y@ F/WEFS PY AhéhePTE 01T Ahd AA2AMTG
AAT@®-S:: hiLvd® mNe P+94 aAwd-<$ PU-at A +mPoL
AdolPF ATLavd A 27T 1 PPLPATY hoolP'r9° NAL LEE
AT L29° (LPT ANF .24 10 9794 m¥he T AITI A
AR Bhé PNH2FT ANHLPTS 22T NLIAKR avdihr 17
AE AYLTLhHAD AONPI°MOD-F A\ :-

“Although the rules purport to allow the parties to call other
experts of their own, they might just as well save their money. The
testimony of the court appointed expert will be accepted as gospel,

1% Cm 2263 ch 9. See also, R. May, op. cit., p. 178 and Cross & Tapper, op. cit.,
p.527.

"% NYHLUIT gohhd huv.h 11942 9.9°, P@M@ “Model Code of Evidence® AS
N1953 9.9°, P@TNM®: “Uniform Rules of Evidence” &7 N7 A::
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while any other expert testimony will be sound and fury
signifying nothing.»"*"

FCT-00-9°F NECE N P9L0oo@- A TCH hNa+ECUar 7S
S0 NooT4s FA- ATLE FA TR AATLhOAC -Fhé-hé @mITT
PL-ANF®F ANATCT ACIPLN oot LTE-T@9° TCéH OO
av 871 ANF AATLWP? Nhe: 0g.Lhnoo. EHATPA: AT AP
YD i PLLLl-ATF PIINELE h? PHOEM- “hTThé hTL-E” L7 LU
PaoOA PLHFr ALONTA ATLTUTA ANFRTIC HL&-P4 DAL
U3 ANGPARNE N7INESPD AL ANbLD PP°ATIT AhOTCT
aoCM HILBAIT® ASCE (Lt A2H0MT aoOm-t: &0 -Fhé-hd
aOITT N e +CN-ATFm- ANONTCPT A LT° Py e )
N7LeLC1-NT LH N&ATFm NtHhé-hsPT ar1TF AL (the practice
of shopping for experts) N7 -+HAT (sobering effect) LTLPA
,ﬂ')-a::IZI

3.6.3. NOLILA A~@ £2°C3T ChIMNTCET hd 49°:

3.6.3.1. AMFAL.

nA 70 UAA .5 PTINLBG \ Wit | 7~ CYF ATy
NtaovAn-d heo? A~@S NOLILA A=@ AT aohhdh PhOTAand
ARTT AN:: ALV ARTT AL PS 9°n3f1 PT PLPMlar
PATY BFT (trial by jury) A*CS% T 1@ Phav? @ PTINLES
ooy oG MIT Choowdt ATCE WF PP CN AP T
- PULETF  ACTY BT NTLLOTN0T Taet i e
aoYAG oo lLA aowldt UAN AL @ AT 1AL AL
P9, +CN-T7 h1PF ooCI°EC oAt oMt (trial of fact) PACYTY
BET AAMTS SALYTTE (W7 CEST@ H20C L9797 Ahe1™ 89T
hahH-Nl aoUd ¢27.0v0mM-S Ph2?9° 6m+1 NAMWAT@® ooAP T
NAe?. 20 T<24-T -3 CTTE  TINLBO2F  APCOHAT@- &MA
NLACS NANTI® $h7? TELOF AL @AL oo0mit '1m-::'%
&U9° U2+ Chood A~D 2C9T TAE PPr POINLET:
h‘?ﬂﬂ‘r‘r’:g +0Lrt PC7.IH HCHC L707F A%RS<T 7°n7e1
WPT hé\::

'*% Deparcq, The Uniform Rules of Evidence: A Plaintiff's View (1956), 40 Minn.. L.
Rev, p. 301.

'*! Advisory Committee's Note, Fed, Rules Evid., Rule 706, 28 U.S.S.A_, pp. 517-18.

'fz See, for eg., 9 Wigmore, op. cit., p. § 2483,

** See, Gross & Tapper, op. cit., pp. 156 - 203.

1 <A0-01F" AS “FPOLYT AOA MDAk oohhd com% (LIPF9™ ARYTE
AN S“REO0ETT A “T0LE U-A- AU CAAM-:: R4
“ATVNTT FAM TINLE Un- CPPALTT AN TN ALLEATT:: Ly
LY@ P-HOAMD “INLE N-HPHOD 1-58 NTINEEYT AFCN ATLOTL TA
Noowr s, 3 Pm- h7 OL° NNEE w7 £3.202 T AhAahd ‘D AT
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U-AtTEIT:T S5 0hn- Let ¢4 +ATE LTLo- U3 @
NRo97% STF AL MG ALTC L£TFAN h7LA 02T+ ¢4
Cau- P hbPLdN APCET hhT NéT AILINKTD OAT A0
Py SNt ATLINLD PRAONT AN o= (adversary) lché S
AIOAGLD IPHILA- WPTAA: QAPY® T 1Lt NNALYT
oI LG PavBMMC HALTE N+hé-hePE @1I9TF Thia AR
foed AFF CEFD +MC a07S CINANTTTT AR
PTLA LT YD-: ANAALEZET TINLBERLT PTIFLANG FONCTI°
PO T LG avd TPES ao(+AT TP PIIPLN DALTE ao-b
Noo-A- 4hé-NEPFE OIST ALIPF 5o Mlu 418 Po1sa.01m-
MG PAT::

OAHEI°T ATTY BTT AAIS 148 NF NA2LevdmS
122390 N9LPENT 2LH. hoo0F 46T o- +AR+@ Moot
& Tims U Phn 1Lt hédmi1 ATAWT ALCIIA: SU9T
NASC LH @-AT +MmSE PILEAP Phn ao\?71- X778 U (the
concept of a concentrated trial) A74.4.MC NI EeT PThé:: NHUI™
gow -l A3 nh eon@it htEaold ALLLT NAETC L @O-OT
MG PP AANT:: NaoyA9° A 7288 TA S T hG 3 L7°::

NATAET  9°39° A3h. NATSTE AICT OM@PEA  1-B0-F
A9 ST PerehTANT U LTCIE PAMLA Ao
0T RIL hoo? A-d» (UG 8T AT ST eNTAN-
N°.A@- ood UAN AL PHoowld ARLAT:: NIV £~CoHT
ART ¢99L77® Poo-?F £~C9 1 “inquisitorial” (PF°Covd- A2CHT)
NaoNA LA4@+Ai:: NG9 Let P8Fm- 2.5 14 A7 0é0-
ATATIIT  9°ONCT  PooTeT9° IP1 TPE C21FLN A20M7
AA@-:: NO-9° +O NPO APHTE PPLE 2 (piecemeal) AFR, “trial”
PoLNAM- F3O UAAl AL FDPI°:: avld TEET odAPAT TLEG
PICANCTF  FACILY T NN (impeachment) $aeAANA-F9°
PRe-PO” ootk YN LALAFT@- EhLhTF K7L hool A-D-
NHY 2231 21N A€ PAT@-9°::'" A79740 hHY 0FF
UAET  ACHFET  N9192AC  QANLTLA A~ AC T hTRTR
L30T NIS@ANT LH £V7 hAL NaEs PINKA1o7 N2°CHHE
aohihd PAD-3F ARYT ANC 9P+ PHL.AIA::

PUAT AT ho1 D97 “INZE ARPHD- 8L A200%TF ASTLD TN
PIINCE T T3 RIBLECN (HLALYT RIBLTLM) AhAhRd LTAAM:
MU AL @-A% PPLama@ S5m- 7d0-::

35 APANT PALTAL POIEAT aode 40% oC% 1 T haid 11 hd. 254-267

Zaon-k::

See, David & de Vries, The French Legal System: An Introduction to Civil Law

Systems, pp. 73-77. Oceana Publications, Mew York (1958); also, M. Cappelletti

et al., The [talian Legal System: An Introduction, p. 128, Stanford University Press

(1967).
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3.6.3.2. PANNTCET AQ G

AL A ACHT PRINTCT  “I0LA7T P au-1
AMMEDTE L30T POLTTF AMIEA 1ART NMIEANT ovPem,
oy 0GY 7 ONT AP? AETh NhC AT LT
NS Fh NdC 221 2C9T AT 0T oY e e
nnavd @ hPLARNT@ 10 PF W75 7° “court expert system”
PO h4A aotPy wa@:: ARV NFtdh dhCP U N3N
2-80F ARNOTCHT eoLiovt NFRCE (b 10 na:tch NACS
ADIFEA 1-80F ARYT LEC Mhand-dm: AL WTA MANH a0 AL
ALLATC: LUTI AthA R 00 hEA hTavdh+PAT:

ADIEA TAT CAANTCHET? AGAS Ntavdht 44748
COIEAT oodar 1 2CYT AT WIPR 156 ATLTLhtAd:
ZRYD I\~

‘1] A& 7RE  ARLAE  OMmsL  LAT®% T e LT
for.enra NeLU Nt Lh ah? PULAYT@- [trial court]
@DLIT° 1823 PoionlaoCar SCL (T [examining
court] Né-0 AT @L° Nhhehe mIST T
n-{:.e AL PRANTCTF “INLE  A72.4CN ATTHH
2 FAé\::

[2] 2oCo94@- B CANATCE “INLR ATAPCA ADLAL
P +hﬁ?"iw- onIeE3 NovPa%k TOHH  oohimt
AANT::

[3] RINTCET FAOPATDS o9 ehG @11+ Mool
BE L9 PANNTCE “INLE ArA+CN MHHE: SCL
Wk NFOPoe@ anColé A5 PCAN nTAT RTTC
A0 Pl 1o

h1-82 U4 PA49A LIPS AT anCol46m- ST R TETor
hATe NAL PIPY ANATCHET? ANT ATLULTA ATPR 159 (2)
LIAL AIAU-9° DAL 132 AL P110 TFE hilr AF Fod
@ NTLPINF LH ANT T4 AMMTCRT A NCPTar

27 AYHVIT NATE YT “Code Judiciare” (A1 M7) Moo Sh@mbh-:: NAETC
A N19408F Googit “h&FTP (LLe#0F L PALA @7 4079
PN "Code Judiciare de I' Empire d' Ethiopie” (WTC&OC A 24117
ANC FHIEPR NG SUT° T POIEATIS PEIFA NhCT 21 20%T
M DAL vRAT (hE) PILEMPAN AVT PTINER MT9° “Book V -
Of Proof and Its Adminsistration” M92LA CaN (h3+X  573-745) A0
FHEAn: PILU- aoRh® Title 11 (WK 640-662) NA AHNTCT “INLA
¢oq eyl wDe: PRYILUSS AIPAT BHF (HY heA h9°reenhdTo
COALA A= -Fh 8 RICT AT I2C ORED taoddp h@-::
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ATAWS  AIZFHNATE  AWINTCRE hmfPe ®CL -k
ABTVFD ATLTLTFA MA3PR 162 (1) AL Tovd\fdén::

AWLLT @y Ntaodht9°T A+AOhAT @ ooAhT RAO14.A7
S 0151 WAONTCET h4hAl A PAAT? OD2F A A PNA
ATRTLTA AR 164(1) (LIAK AThAD: TPE 99820 ANLAL
s N°L27%-0F LR 279° A0 010 F TLem NanCoYiD-
A5 ALY APCN ATLTLTA PHU- AFPR 300 RTC (2)
BLI1II0::  PAANTCT  2MNEABD  HIBT ACHmGPdoe
ANOTCFE  CrhinT7 CAWLC AC%FT WHCHE h3R.U-9°
PLLNNTT ooRI°LY e PILONTY L7CH TIPLAN  LATFO-
L7 PHLh0-t7  DALITTS HCHG £7¢-@F  &0FD 094
PHTOT T o173 N7VLI1T LCTIT D ITC AAVF@:: 17-88
PHACoDt AANTCPT £TC hh32 01A2 hiPIS AeI838Fm-9°
PHAPY  ANTEPtT AL RCAM- ATEIPY  @L9°  NHRLANT
goLI°LTLE AL ATThA  PTLAATT  +an®ld  UANl ha
AEEIRT D A +2PHFm3 @L9° PAF@MT +ancls VAN
GO PAR AT m-:: 1%

PECoD ) POIEAT ogopsm, vy pocay 990 nAL.5m-
26 TovAAL PP RAIPRTE PPH AWPT ARYF LCC “9ChC
AYRAM: COLLATT Y AWAOTCET Povdsmd™ 'y &TéFm-d
Cao@OT AN ARCE Wt P4 oofy AL Y- gygv
N7 77 +hAN?° Y hall- ©717 018G Uk  PHiioo
ST CHFT  “UNATET ALLEAY N%9ATF 4+ @-9° (challenge)
NTIPLAN BFAN:: POLPCNDI° +P@q° K3 8% a3
ALRARNT (79N POLPCOD-T ++DT° FL1F owtfF AANT
ATH, AN PO 08T PAM-IE: N AT2U-9° 4+ m-I°m-"}
NPA avUA NF AOLTIE TIPLN ALLPLI®:: PHOAD- I1cC
AD-11 ogolPY Y POLEAR FORILET ovPlAl AANF -2

OATER 166 () 04.4308 hD NAUY @FF COLILMD: oowi 4 PO e
princiﬁc de la dualite des experis® (AT RAONTLCAT) ootPY-3T $TLTm-
nu-a AR KI8T PoLLL7@-9° ¢7-2¢ e ANEATL (ALFECID-
aoWPrT U047 PNLAA:: See, Bouzat et Pinatel, Tome I, op. cit, p. 925:
MAZIRET PAT L4T D& BAAL PHhtAm aowidt Uadl ‘e principe de I'
unite et popularite ...” (AT25 P4 AMNTCT) PoLADT Ym- (h. 642)::
RUF° oot UAN $LI° LA NLLINE LWt C:

' hed 73::

PP NEA 74 (I):: PRTYC L&d he ESRLC QY IC 222 9891 ey £301
AAM-:: AR 645 LavAh-t::

"Unea 74 (1.
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3.6.4. DA KRNOTCHT hood-£TS Crv¢- ouonld P (Instructions)

ANNTCFT N9CE BT N229.0000F LH ”AAAL Pro»-
COLPCOT TELPFT (1) AROVTCHFE P7o0lMmT ALt D7
(2) °Cave-FTar AGNRSTOS ALHH-COF@ N229T @ T0OF0
AL, ool 4\ (instructions) PILANMT®- <73 @7 NHUA AL
The-hsd 15T 9°3 FATE BTETPAT ATLFmn L1047
PoLAF TPEDT ST +29° AN PMENID NAIZ2UH AIC
TREI” CINLD Ph? AAAL b9+ ATSADF NKR/NLTF Po9avlm-
ANONTCHT  POLETLCOT AN PP O+Hhe-hePFE o19F
hoLovim-t AP ML Am-1Trt LMIA AZIAT 9L 97m,
ANTTL.TCS OILVI° AL 2979° ANOATCHEE NG/t 0aolFo9Fa-
fe:C2 M7 nNCS T°M AN“2.ANN-F AYILY TEeLPTF Fh-d+
TOATFATO: AT2AL °ATT NATTIATF®D- (%Fh 18+ AL
TCNGST  ACLOhTFA  £2TFAN::  ANLVT? TEEDF  $29° (LA
FPMEOST D CHAPR  £A°C3T  th@ ANCT  HIT  AIeF
AT oo N T @ hiv NFTF QG4 AcvavdhT ATTNe-AD::

3.6.4.1. havd-LT

SU7 188 hNavd\il-t P4.LT7ML POIEAGT opdss, vy
20T b ATPAR 157 AS 157-1 A3 h+Am- 2297 0N

‘1] MANTCHT Polomiém4- POANC (97 CS 0 R/
MHOE®- P2ANNTS RCEFT Nchd-B aoHIM [national
list] A& @LI° L7V AL €CL N1- hmPAL 020N
h1+ 2C NlevaohhC YH2EM- ao NIl AL CUPGA::

2] LY oM AR ADOTCET  PoLosHUINFI®  1FY
PRLWLHNT U2 NANTRLC L3N [PonF T vt 9°0C
Wt 2391] LONSA::

Bl AR U2 42TF AL ITavT 08 AT NO-AWAFw- AL
PRIESTO® Y (o IAR (91T m- hAL O+med-F a0 InT
MNT PN WANTCPTT Aaoio® 2TFAn-::

AV 157-]

NN AL PALLD- TIMNC LI SCEF N LIP30+ LI
Pos @e9° SCFA: hIP OhAd SCL (b aoCoore
AIBLOZPE NU7N5. eI S CEE  NIvG NA>4.9°  (PD-
NARNWOTCIYE 906 ABBLINTA Chandm 3 20010
WET° 2000T N9° NCHC ASCE -l PHLCNA::”

N“TTF@® hAL (FIAAD. ovHIH AL n“Lascni Lo
HHOTCHE ARNEGTOS  AMALSTD 9975 AGFH s og.g0
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+00¢ oo PST®F N994.971T L0 AL O Nt &t £Nh
ooy BEARTIN:: BUT PA ovUA A% hé.Boo: ARAONTCT 1T
Ntovlm €TC avL19° h.?hA._é\D;F(D-?“::m

(11391 PECovy A7 hé.LlNR o0 taohape P
HCHC L30T A% PAMTT AR ATPA “btmO'r "0.2-'1'3:
18F (MWNOTC T A1ALINTN NAdi PA-diao- P AT
200N0TF Aopdm: [n‘r:/ll«f:] 9971 AR U+ PF (LEITor-
NF 3o N2TAT  QOATLLYTTT? 14 NANT 7T AL
¢y, PaovAnt Y@

PETdh Nl 7-80F7 0°LoeAhd-F NCON- AL FPL-
g BT Lol PooAnkEt i N4.LTAL PRbh NdhC A7 ”~CH T
hT AIPR 304 AG 305 oowlt AWANTCHET Neefim LI
aofavse@m OHSA  PILAM@: AHhé-nePTE  @ITT 111
htho9oni &CL Nk PCoatot 770 7%7 annd-::
nF°IeyF AL AcniN hAFA 73 0091 aedne P30T
SaNTCH @e9° ANNTCET &0 LooCad: SU7 W7 77
Fhe-hePE OISTF tovi-eE AL +PmT° PIIFLA aoq\-+
sAF@-: $evsmet  ANNTCTT &TC ha?s 0AR hiPd
(IhNAse, &9°8 AL PhaowdiAd At ePT AIBTC . ATINTA
£ T4 Tm hontT AIREINT  hdamg® 27 LI LWy 120
GPC oo RIBANE 1 £LI A PARNTCHE &TC ik
(LPI9° PTLPCOM D7 Wi L7°CH NF AFT? &10PN: SUd°
LZCT  NU-at  Aheds  (oofanlfPa- AGA e+hS@'ri-7
PGETFT IPCIPCTF  (experiments) hS AL +eg-+ WHCHC
POYIAR T  UATEFE® L9 AANTCHE  NALISIA 188
PLLANTT ANREP T POLIAR SUPGA:'

NECavy PRTch NG 7 2C%T 2 L99° FCL Mt
AHAT O NLE°NF LI Qhoosdm- AL Pthe-hdPET
OIFT ANTEYT AondOAT® 1PY AdgedNd NaeNA®- PaedA7
AN D' ANYI® PRIeET $R9° LA NADTEN 1-8PT
N9°SMANT LIk ATEPID-T APIETS. PL.R4-A “M  (Lander)
N9 eONMD- th? @it (Wi NFmOY foo-f avhn WINTI0T
NIBOAM: NI NrdO B PoLTae (Ao PPF (WANTCTF)

EORRER 160 (1),

B nigsee 7311,

1 prE spp he RADNG GUYr  hhesAht!  0&Rh O AT
AN ooiauD- ARONT G ®L9° ANATCHY  +hihae®PT @159 UA
ALPCN PLPESATPAT NOFTEA 180T 27 AWIOTCFT? ObhéOd
Py onme Sk 70 SAN: ATPR 643 Rondihb

"% See, Hammelmann. op. cit.. pp. 32-29.

4 E.1. Cohn (Ed.), of. urt.. p. 225.
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Pooe-Fm U323 LooQinédh:: T°NIPEI°E KDL MIEAT avdpes, oy
22T 1 PHRITh Ndwds A2 A2CYT ShTI9° (VRapAAeL,
U337 &KCZ (b N17LELO0TANT MLS (district) NALARA P4-foo
AANTCH PA hUPT NATE 7182 AL AN XRAOTCT AO9°
CTLTAD AR UL ALELITI NF 2w N90T OACLLYTT
102" QUT NevAAD AWLCI® KCL Mk LAD 9°Cm,
P1ONYS CIFmd NooPr F3-% POLEANTA U-%d AFAHI™
nGAMCI":: LU W 2% ht+hé-hé®PE OITT A6
ANOTCE: N7LePCND S7CT AL hA-FAZ979 -0 “O20
foolma7? AWRNOATCT 227701 NaoPM7LE ATIELA LT A1

NAT?70.H AICT ABN PRAIch NdwC A9 2GS+ 290
nmmM @MAY SCLE LPAT a2 P24 CIPY ARATGCTE AOGL.oo-
ATLTULTN AovdRtSA:: Ad-4- e4-hd-héd ITTT  AYCICYT
ANTLMEP NATL ANNVTCT AL ov0 7971 MATF A G bk
e +0719°t@ hTLePCO-T HCHC AL AaoCT  2FAA::
LU ATV @D YHOEF  NAFA RCE bk ov-Pm-
FTLovAh+m-  “IME ooCM A78.070  APRCTZ? LFAA:: 'Y
MRS T2 A0 L99°F +29° AA PMPNID PLLELA PIINLE
ch? QAAHU- 7288, N 7AR PoLLavAfit+mdm 11C PAI®:: IPTI° chil-7
FHIL®- “CPAINELT h™LE" QAPLOND CINE-EP Nhovd-4m- AL
Naoh- CA-ddoo-]-3 Pav-¢ TYNLT AAD 4L 2922497 C4+Aa
AW L-C aolP1y TR AN

3.6.4.2. ARNOATC-FT avé FA (Instructions) NAavhHimM-+-

ANOATCFT NE-ATm- NFnd-hé @177 N°LovZm-N+ LI
TASDAT@ 9°% AILIPY ®L.I° F°Covld-Tm (19°% 09°7F PO
AL, “7+hC AISBANT ovld PAT PLAMT 4O Fm Ahd-hd T
OITTF OLY> aNEFT@m STo: LU 2AR YD LU
N"LP0+ L AROTCHE SSCE NF +CN AOTPET N°L.ATOF
OFT LTIV DLI® LAFALY TTOT LFT<¢ Hhehiem @13
A@OPN  PTLTFA@ L0077 ATE NN N9939° AL ALPAH
ALTAT:: AANTCA? PoLaoCM@-S CoLlond S CL (L
AP+ 20 77 ARROATCE NTLeLCIMm 9°Cavd- Ah-Hik
CULIVF®7 1TOTF (ae@Oy 412 AU-A9° +hé-hé o17F O
O hdvitAam 9% LH9°  PLFF TINIEHAS  NO(TLE9°
SThBIT AL TA®T TITAE ARPCI®: LV U-st AIECLMC

137 ]d

PP Id. PATIC L h® HABNC ABE 4Fhéhd @Y NE2"CE AL aodidbAT
TVEE ATIPLNI° P71 ON7A Povlm@ 7 AANTCF &7°CF Navdmaye
ATTPLA RAILTLTA LIARA: ATPR 660 Lavdh-::

O Hare & Hill, op. cit., p. 399.

Sec, p. 45 supra.
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AoofiIAhd hAL PMPASTO MIT ATR aofidtdv. PhPooT) Fm-3
hJooAht-::

NAZN PATILH PEidh NhC 229 ,°C9+ £330 <.
358 oowltt AR P24 ARNTCH OF/ME ATLAgeaT 1LH
VAR dthéhéd @ITF N27AT@ ARLWATCE ool #A ADar
L£TFAN-:: BUTIT NTLPECTHNT 1LH PAM-T3 avd #40 2NN
AhCTISTI/.  thé-né ®TF avAn ANF®-:: hHLVI®  Naoyad-
hthé-he2F mITT AT Hand ovéd 2N Aavhimd hé.A7
oo\t RAM-:: PT9° MY 9897 hema 782 aoeméf PAND-
A7 AALTFA N7-82 TAP MNP F°Cond- NPTTFE YPAT
AL TIHhC ATRTLIMND KCL Nd avéd 20 ANT LTFAAN::

PLLING COIENGT oodem,  pry pUCGF KT
NINTCFE PN 9°CI°CHFT ATR.LHSDT OL9° NI TFm7
oo7AX N71-[% AL MP, thLh® ovlB AAMPTO® P79 TN
APFI RhIL.L1974% FCL Mt TOMH AILAT Hhé-hesE
DITT  AgomfPP ATLTLTNA LIARAN:'Y? PECov? PMIEAT
aoPsE, oY fOCY T R LIC CSTED LUT TILLT ANLATL
aofify hAPm PHANNTCE? +20C R.ovdd heiat NA++C
NATBR Po20Md- 294 79NE-&°P PAIY: 1

3.54. CATPRE PETh NdC A% A2CHT hT €. 137

OhTFFT? 00T AARNONTCETF ANALYS PoLIAAD NTE
h? OFtTch NG 777 £2CHT hT? AL PHRYT1Im ATPR 137
10 BUIT HARTL PTUPYD ASSFRA NdhC TRSTF NF -
AT e PHVES AR 00 k. (1) AFRILhFAD-
[ 5y b o T+ S8

‘. 137 AR AP+ (LHATCT) A go(ig”

() 2287 LOAT _A%YE-&- ; . (D~
MY, oohir OFP@ LR A RCE bk (16
ANTECT ®LI° +heNe S FE  mITT  MPI® hIeSm-
M7 ALoeANTt 1747 Acvoman(Cs ACFNL-+ -0
EAT@m AR APEET (ANOTCRT hhé&A1Lm-3
Cavg- AL ID PP°Ceond-FmF @M. n-+momnT 7.H
M-NT  ATARSPCOHAT  ATTHH 2FAA: (#~CH
P-Fenanl)

! O' Hare & Hill, op. cit., p. 399.
W R 1065,
" netA 7R
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eV ATPR UNT aewléd UANT? Po2.2PAPA L.avNATA::
eRNTCT “INEE OL° nOFLPT POLENEATID aoT 1?7
PCLA®- TEE WL 07 PFA TEe 10 AT CF-T7 ooCM
PN Gav@ T7M®-? P9 oo lm-TN AT%T 10? $TLAD: £o9°
RI8.0- &07 CFA AA TEE 10 ¢aofoole@¢ hau7? NéT
MAK @+ avih ‘42307 he Ly TON? Po9.aoAn+t 14T
(e2.P > Tao-0t L T4LATL CTLUPT NoINELE h9° FPTLNL7
AAIPY  ¢+héhé 0ISTF  TEE Pl AATIPLA  AODHU
RILAL 182 ARLATS:  “1ART SOAT AT LI
ARCHS @Ay AOMT MPTL oolife NAP@ LW VA PI.AD-T”
AY.21C R30 vANT ALLNNNND: 2 TAA PoLA 021 ALAKC
ETFAN: UATTD? ATRCE LEF9° Athéhe @ITF AOT
POLFAT ARTA htam 279° PAAD TLS o3 ALY ALT
oo T PCLMEP 1o OALVTT Ukt aowit  UANT
(ooPAPATF@  “Thé-hePFE DITT @I  AIRFTo ®17
ALfaeAR T PILAD: hiT7 P10 NARROTCET haod-&T Ohrd
PATF DT 9LS AToodht hAUT 777 AN AU 4248 FCT 1m-
2 IAIN CHLLID PULA TEE TININE K&PLIV::

hAL, RILINKID T LV AR NAT-SR AWES ASPER M-
Yy A SCe LFRT ANANTCET? %% T A2 LooCmr-?
(Ihool-om-9° (PY ood A Neonavk L1% PThéhé O1FTF 7LS
go3 RICWPT PILIAR  hFPR £A9C: DANLLITE Nh7+d AL
“Ahe-NePE @IST 09 AT @17 A.PooARt PoLAD:
AT ThénsPE o197 NOOET 415 AT TFo 701007
+AFE PoLeaoANT 1@ Al ootClor e1han LUPTi: LY
WPy g HaTehTo- 019°7 ool AN 21N PTLAD7
Tet Ntoeaht  NhAh CATILH 427 ACH%T L
etaoant@3 hwé-C oohta P7LovlT  ALUD ALPCI®::
N+ALY® NARANTCHT  hovd-dT 41K (loohh: PHELao-T7
oo @ 299N ATARANFS TILLT N1R: oo e T  ANLF
Py 0m- Awe-C  LavdASA:: AIRETT Poo-g b BT VAL 2% ]
ATIMGhCS Poo-f 21 9°°1C RINFTo7 LANTm Ne-NTo-
A38 CONNSG N91L41 Oh-d AT PRCIA:: U-ATEIeT ¢t ch?

AOAFRBLC 29T aowlik?r POAGPA: LU near NFEo7
AT TAF <IN 10-::

AIRKC PUAT PEOIEA T-AFT7 OtooAnt: 57 ATYh,
AECoor MG Nh?4% POTENT ovdean A2 AT T AL
PN T3 &3P TH Cavhne LWT ARTETT Nawe-C 77
NF7¢ ¢+ KCE MLFTFI Hoviag £330 fom- L.aoiAf::
RONUY AIRTLLLIME PAATC M YitT U-R3 $TLaoAnk
-8 F ALPOToo 9°Covnd-@ AFANEL PTLELLTIOD: NATr-A\

4oy heFAM T NEA (3.7) LorAnk:
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PATHA (LIP? Phid? @R9° AT PELTLR AL 9°Covd-7
g9 .avAh-t TBET APT L79° N7 AN wePT ANG-EC 10
gUI°T  POAGD-£RFG 427t ATLT hhhthaa- T2C 414
NATE PPap Awe-C AIE. £ TC hLLAT®: LU FIC
adhA-FPAA o0 HYU- hoodmd PHAA AA A%14F  £A
alaoNAY:: QLIP3 ADCNT  PoLM@m- ONLE 7-A2 ASC
AIU? 4297+ A SLAS NFALTS NANLALETE PI°CI°C
g LP DT AIAR.MGThS POILLT 1R8I

3.7. PRANTCF &7 CHTS wChihtT (PFONC i T)

NAWANTCEF “ANHPeT RS 27°CT oohhd PAD-F ARYT
oI POLAIA: (ch38 POINLE T AIPR 45 hS DT
LbP POINLE MIT AIPR 42 AL AT RATFe- -HNAG-
PH1A%F PANATCET AQTeeRT AR AT LPRE PO4.50T
A7 OLT° L7°CTH hLLRAT: L7CHTS wChLhtT PN
A%, 99NLEDF  SF@m-::" ¢ho1 Nl 2I0LE POVt
AIATCE &0 &CL 01 N7%C +CN P9°hhRCY T N7
NLATOT LH @ QYT 21 S7°CHFE 070481 hPSo:
avH1l  2C APPH  £FAA::  dANLYS® +PALYT £AD:
ANOTCET 09°ancCyt +CN@: PoLOM-T ‘At ee1> kA,
POLPHIE T 4 CT OAFad +P0LyT PAMI° DLI° LA
TINELE T Po9.4h (substitute) ARLAT::

2y PS®m L3N A7 AlLY- L3 vAT ANSSTT Anli
ATRE® NI POINLE T hIPR 32 AL (AT LEd hITF
e79® NATPAR 52 AL CtooAht@ 10 Phidebeb. LbP
POVNLE hTD ATPR 52 AILTLhTAD- LINAPA:-

. PAPEET  uAfl  [AOTELPT] PHIARTE: AP
neL+Cn: AT R F) LéENO PO L9 Po9L,77%
mEI® LINNCTT A AaoOmT POILTA PUPY ATALPY
MEI” AhLm AIKRPCN LB 1LH PTLENLAT DL
hE4E o f9Lmed PP1 AZePY PAPEPT ANHLeTS
AANTEPHEI®  oowid PP VICTF wWi1%7T 079940
AL2TM LAA-

AhF50 MY £ aow/ld ATE A2 MLI° ooR hF
NF@ 7 N NEEBTT APCN PTLTFAD L4600 Neod®k @LI°
A hOae 9°n72e1 N7MC +CN AooOnC P2I2940 AP7S
Advé LT avZHé NMEP AL PA T {},?"F Yo gude

¥ See, Field's Law of Evidence, Vol 111, op. cit., p. 2863; also, V.B. Raju, op. cit., p.
447,
" PhLb Rl b TINLA MG P1959 L4Ed POINLA T 4. 52 (ov)
LaoAh-k::
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CIAT D 7. PAPoomt o381 havu-T NéT AAlLU- 7-8B2
NN 70+ @OPT "wredoeAhT1@ ¢ Novkdhé @OLI° NF -4
AT PHLN® AONHLPT  ATTI CFR2amS QW™ Led
CtdA4T ooP1F ACILITT 9@

U-A+GFm  -FNST L7T° Och?5 POIEAT  avdem, oY
PG T R, 292 AS 293 AL Nivde.Po.l. LBF PCINLE hT7
AL L79° NAIPR 132 AL CtavAhtad: 10 QU H4R7Y
PTLLPI®: A@IEAN TAPT NF Y@ ALV ATPRATT (AL
182 NS Cavnd-@? LFhSMIMD Pae 32T 449 @I
Pau v wéoFE P ARNTCT hPY WANTCH 02°0hCYT
N&+CN7> (18 mey® &27°CH &0 TMEE PF  APCN
AILTLTA  LRY792A:: LU ATT8YU  MLa an
h12aelP'1s Fhrg @3 ALLITT AT 2000 NAZEHLU 987k
e AL ALATY4-9° (7L O7°1F AL Phaewrd4d 1D AT
7°7 NAYLY NAem-fPT AR LAY VA4 S h99°F @aT
N790701 ¢+L4LT 1@ LU NP 93 KCL Nk AThhAT
RTch AANT  AN4AL PT h1Ta &N ATATIT RS 1Py
NtThé-ndB2F 19T TEE  hANTCHE  RILPCN ALH
AT TA NATE AL NTAR davd\hdé\:: ..

NAHLVZ®T  FF@m-9° CARMTCT ANTPPT N29N28T
N“2+CONT LH Neo20F @ Phd Let @-NT (PSS T (LLanC
ao\PAT TeE (LL2ooC cod “Y£#9°) TIAR  AANT:: K32
TS HETCE AOTEPE PALLNT &7°C ORI° A ToudG g,
N1 NF@3 N°90L89F APCN PILTAD hAL PH1A%T ¢1HAR
U3 2F ALFI2Pao NF 4@

NAANTCHE  P29H2Em &77CF  AAATCTE Tt
+CN@  PPONCTT  PAT@T  hoohmFFo- 0&LF  AFHIER
LPCNT AThe-NeEI @ITT ATBLCATD (LLTF L.onli\::
2U9® +hé-hdPFE 1TF 277G ALOIANTO (0179 FAD-
TLELT AL U-A N0 +HIE+D AF%+CNH NA“LLATATD-
NTRRAT S T/h AN €948 hootP19° NAL $hA  Y4.e-:9°
PAPAME. ATAPSD £THA:'™ POLPCND9° L£7CH P2L+HATS
P9 PSS 1TAST ONHCHC “%h++  ean+ A3 Olu- 62C9°
aoip sl NH2EI° @.gvlagy:: 1P

T hAL 1R 27 LovAh-kn: (ILUS 072 32 AL MWLM avhha fAD-7
ALY PM.SA:: -

"% Sce, R. May., op. cit., p. 172.

" hAT7AH AIC hEF RCE W “PhAHIMNC avaole” (Practice Directions)
N%é 35 ¢4 mNL:: See, O' Hare & Hill, ap.cit., p. 406.
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U) PHLONTT FI0A DTG AL

(h) PhANTCHE? Avd-t (qualifications) A38.U-9° &7 CH7
QMHI2ENT H  oowlt ALCY  PhmbaoiFam?
KT : ooRhET5 ANTI® 2964 P0F P9 PovAn T
HECHEG op")hew), :

(ch) &0 OPTF PhSOSTDI? P11 NACK €PTC ¢
CHNS@rT+7 F°CI°(CF (tests or experiments) PoLLeaoANT
TP Aem, 3

(@°) N7-BE AL P72+CN-TF CHALR ANTPPRT Qs
NEq. NaoPAX  KCH PHPNAD-  ANHPPT @e9°
KI8T AL OAaof:lih POETT T°hTefT PoLeavAnt
o) Aery T

(W) ORCE Nk CHMANTS  SALYFE 09990 PA-2R@-
aOIP1TS  DALYEI® (AT PAOTD ool
£72.8048 ounen:

(&) ARAOTCH UvST Ntifor IH N&HT PY 0PA
CHAMT3  ovd  PAT & UAN PO PavART
aoYNsE:: BUT NTLERCTINT LRI™ hdin-AT &é
1CT (1 F) A5 hEOMT9° ovd FAT  @AT
ALY  ALLANT  AOTEPT  onwld  £LLIFm
NEC A58°4- apPAR L J0PA T

) NE7CH AL C1TINAD U Ad 1T aoIfy-3 a9 976m,::

4. PP LAMD- PANT K3
(The Ultimate Issue Rule)

“On the basis of the expert evidence the court shall make
such decision as it thinks fit. In reaching its decision it
shall be bound sclely by definite scientific findings and
not by the appreciation of the expert as to the legal
inferences to be drawn therefrom.”

Art. 51(3) Penal Code
“we NAATS HIP hoLEm avf ROTEPF ool ]

-Fhafi- «BA +97 AR Co- Pt Fmh M@ AREAI:
ALU-7° A0 OTEN TMPE (PAL) 1D

CARNNTCT ANEECT (Pm.L.om.k, 255/76)
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b ]

4.1. P2 BHFS +LR7955

APCHP® ANTF 24 psges DA S AToINK PhIe 7-80
‘CoogLdB 0T Yo fL0Aa- SBF@- HTR.oNINT CrLNATF
TOLLF RO Tl TIC (V1) POLovphd@s BT Yap- A“TA T
ATTAND:: AlLug® T T°4N. COLPYS smpA 1L TR/L PhRYYS
L E@ PAMMD- hAL Noo eo- W% OTPN LOPaPID- G4
IC ®LI™ h9T Y@ My 7-8¢ kxhe-he re fPinm-9
avd SF-9° eAan-1-i Ch? +hAan- NéAaoar @ITH Tmed mege
DAL Y @eh ALRAT" PILAMD PP e PECe (LR39°
Vool A% SmeP eIl 2T s yme::

WanlAa@- NP L3P Popapam-go "ONCT ASCe
Nt @A N+iND- CovgnsBm- speq)p AL YILOM-T AN+ £P
(DRI°LTY € TYAE LAAA) ATMNTF NAMAAD- (irrelevant) AL
ATLIILUL CIYhARA 2340 Y- Lok AeluPI® IPY AAINTCFH
°O0NCT DRt h NACI® 1Py AAVIEN BT -FL.R2Y, ya1:: 973
AN P90 2P anm-g MALP® KOO, PP PAIOT BT
A+ (19%avAnt Y- hat~3 N4+  Nleomy9°® P
AL+ aoAh+F a1 23q- NA°C ook AhD+PP1- o9n2B £30
O-OT 3P4 ATE NFars &7 T ZAIRPon L34 YL Emc
hBEAT:: IPTI° Phn4-07F “U0LB AL TNST PSS (Lo
Y 1YFA- Naoii4 eoopag NHAP°L. .07 T A3ILPoo
B &d-eg\ ;1

FL20- CHT ¢ hag e1a%%0-3 oI AL, Ag3
Leet ChAm- 31 A3h3 PAANT TARST ThhAT (Laohd g
rvd- AR A®IPA Nogqehont- Lk 77 AOF2E PPY mpyvs
TCLNC B29°C AIL99.A-F ‘impracticable” PPy L7341 Ypes: 15
AV U-At+ PG PG gopsepy LPCOA-:: RBILT: 230 (U-A-9°
TREF OTOP 0278 AL AF38.0-A h 847 AED? meoy. eurs-
CIONCTT AT ATIBRLPCN- PO 29 ML AAG-::'5? yppiige;
EUHY CHoowdldnt oniet s ANTTT hRRAT®ET  9vg A Qe
NTINLREDPTF  “4-paey> ng ‘NIRRT avhpd  eAm-F Ay
NaovbAPLN  Povien. AWPT 2FAA: PN GSFMD-:1N ZyHu3
NT°AN AINLEBF A3 hC:: N¥ L8 CavPans ears Araodhd::

NNhC 7R AL, Qu-aF- aoCNOT aohhd NLLA G
I°NILT (PLN AL N hAT OALLAG» 742+ PORT °nnC T3
AFCH PATIA::  gepncHEe CCE T PCOO  PATO-3

Y See, for eg., Delisle, op. cit.. P- 621 and Cross & Tapper, op. cit., pp. 518-19
2T o5t Wigmore, op. cit., § 1921, B. 122, '
'*2 44,
'} Cross & Tapper, op. cit., p. 519.
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neLam-n+ .H  hAan- ngeahcyl? $7ET fnder /RhaTCE
Foed a0 T APIeMm PAmM-I?  PA AT MEC:: POLT
AncE  ONNCYFFm-Y  ATm-  ATTENRIC AYHU-  9CARCT
ham-1 £a Naoia1- WANTCHE +C0 NACH ANHET C-HhAG:
ooChNl WEATT FULW? Tirde ALCHUD (LPF SC ALI2D-
(5 4:) ALRCH TN AIZING AOTPPT Agohimd- ATATA
h78.4.P2h T WAl AS/0E T4 E+COAA:: P-PhATI mNFI® 7-58¢
AP HTT AMOTT POLINDT PorehhlAdd ST PO%,avAh T
NauiP'y  AL+PL heM N99AT  +2O9  PECNARY 81
AN 22T U7 PaenAd: ALZ WTREITI PUART® ooChOT
WP gy 9WE @Y ATS hAPILAY RILINENTMD Nee-£d-
A e Qpar WINTCT PU9+CN ANT PP ATRaolPr AATIT
STT9 Py ASTT arah AL Aord4N MPTL ATRTLPT TAR
Lavf NG A Pauahdfme ST L9 NOém hbhédtee 7%
2V YornNAM- 2 mPT TINLS Farhdhé Mhé 2 hA@ i

NATE A PEEYYT P8 f @IEA  ARCLA  N9IAT
NHhAf AL hh GoeoldT0AG PHhaT AT ABYY P9y
MICAY CéAae T ACA, A4 A0d, hAAeolP17: @ TEA79°
0™y w7 WrR4Aee T 0L (L PN PRONCYTT 2T
TAMAT . NTRRY° ART AL AILPYT 2°ANé NAMTo FA
0997 AL LA ht 9% FAM: 201N NLF AdhSD AL P4-P@m7
P (fractures) ALONTA TN ALY AOTLPET ATLAT
LMYPA: QU P ed hJe ALTFm 18R 4avAAR + o9
AN TAA:: PRhAT aohAhs 220007 CLAGTa)r AL ATE Al
h@.RAUIT PN NeotFy PARNTCE ANTEY T PovinLlim}
e 900N ANAPET 1 AN £TAA: N17-8¢  FRRAT
MA%L AL AooLh 77 hAST o 188 LAY NHYVYTD 188
CNOTCd: ANEPP T IunFeL979° AR ANdAL 90 A“IAT
£FAN::

Nhsi 4.3 LH- 1474 AL NPLa-ANT LI hLenh-l-ATom-
T7CT A8 LYY Mool aourdd UANEY OASE  1-8¢ AL
tun 9:CE RTTLTLhFAM LOPTMPA:-

“... The fact that the jury must decide the ultimate questions
of fact 1s no reason why they should nol have the benefit of
expert opinion the same as in questions where only
evidentiary facts are involved. If the opinion evidence is such
that it will aid the jury to understand their problem and lead
them to the truth it is even more important that they have its

154

" Fenwick v. Bell (1807), 170 IE R. 897, as quoted in Delisle, op. cit., p. 621.

Rov. Jones (1869). 28 U.C.Q.B. 416 (Ont. C.A.), as quoted in 1bid., pp. 624-25.
538



aid on the ultimate facts than on facts which are not ultimate,
for the ultimate facts are determinative of the case and an
erroneous conclusion as to them leads to an erroneous
result... and yet under that so-called rule we reject the
evidence which is more pertinent and relevant and receive
evidence which is less so ...”™%

@  vAPFar NI T  OFend)  2799°F  hhucr . ML
ATRINK 1D F (ooghhliUD- BT AL PAOTEPT TINLE AFZLPCA
PTLOANANT PSS 9°n7e7- NHY “BNT AL @A% oohmb
Pt P0G QAT PAONTLYT  TINEE  AIB.PCA  ooRP 8.
TNNET 081 A3Lav(\PI° PoLPME 1D (usurp the functions of
the jury) P7LA®@- 1®-::'"Y 9°R3e+ L&V hPIT 2°0hCT NHO-
Navehn i@+ “BNT AL N°LAM-T ANTLPT AS Nh9RTF AL,
OTLAMT  AOEEOTS PIPANCTT PA  (evidentiary fact) aohhd\
ARTT  TIRLT ANTTE oWl ARTLM9C ATIAT  BFAA::
AT°aN. PUANT AT POLT 9MNCT “ThAl- 277 Neslh 5.
1L @20 KALFAU> ®LI° “thafi- NAZANL @uCE3 Ta-
LCT AREPAUY Nh 0°%LevARCNTE LH ATHY  C9°0NCY T
FOT CoaLLAM T SBANT PILavAN+ES 1-827% AR LA
P Phl CINLEDT ST 4apdAL, g ABEe
AANTCT9° A& 188 AR 9°CI°C  heCH  $9LOmao-
hO+$9 19" (opinion on an evidentiary fact) ComanlAm-7 A7
N7LoeAht A78.0- €AF PIPY 9INLE 1@ QALUI® A3e
IUORC VT Poenih: PINNCTT PAF3 0LATOT 1LH PL5YES
T70C AN 40- (usurp) ATRMILAN A ANAPPE
Moo lAD- ST AL PPAT QoolPr NF ALYF ov§Eme.
Novwdt UAN LLBI® (LIFF AN PAD-9°:: HE HE OU-A-9°
T8&T @AY Poavamrl:  SALYYF CETIE NRA 1D ADE
ANEEPT MPol WPY LENAPAT  MAPI @-LF 9998729
AO0MT AND-:: TPTANTI™T oo lid- T-NT AL NA°LNma-
ANTEEE AWIHC P21LTA T4 LSC LUT PavAnd- AOFEPTF
APRIL LR FCF WIC (superfluous) APF £TAA PTLA@- -,
TTF 10 e (P 23 CANFPPE avd i) 5T PAM-9U::
OAHV° e dAm- “PNT AL N°9L+CND~ AT NAAD- 365
anNteed  ovhhdh AQYF Poomms- ADONYT  hér hLRCHhI®
AT CTFAN::

I56

Hooper v. General Motors Corp. (1953), 123 Utah 515, as quoted in 7 Wigmore,
op. cit., pp. 23-24.

T hAR 1K AR Rav@h:: APAU-9°F Cross & Tapper, op cit., p. 519.

i25 See, Delisle, op. cit., p. 624, 627.
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£U7 hAL PINRI0-7 BAFard TN Adgodhf +L.9°
LA M+HMPAD- FCE AL YILh-HFA® ANEELET 273N FA:-

“...The witness who offers opinion cvidence on the ultimate facts does
not attempt nor has the power to usurp the jury's functions any more than
a direct eye-witness of the facts, or one who gives opinion evidence on an
evidentiary fact. Certainly a juror would feel no more bound to follow
such opinion evidence than he would the positive testimony of a dircet
eye-witness to the ultimate facts, or the opinion evidence of an cxpert on
cvidentiary facts. In all three cases the jury still casts its verdict.”'®

ATIRY LU £ N4v¢- AL N 2.0-ANT LH AYL T
ANT 24 AFY A72°LFA hAL hTINA@ Noeom't9° (LT ATL8
P77 TA LorNINTA: hHu9® AhCR 194 29" hat+ HooG4
ZIoC Ly TLAATL L2477 PN MmN ALCY Neot(Co9™
1A% 24T APFP 1D A LH HLRTL PILPIETS PATE
KNOTCT  ANESeT A7 P46 ovARLP  POMAT®F  (the
application of a legal standard) ‘Tf€2F ¢29ovAht (A9°ANT
Thed: FaATN1rE: 7 N 292247) NPT LR @™
L7 NeeOh TeeLF hdd-adts hAd-d29aaT h9fT Neoidt
M@ 29°F  (legal inference) AL ov&lN PR/ME  ACAMT
Moo A% hIOTCH 2L0ma@  AN4+PP1T  meeigd
QAT L@ (superfluous): £ (LWPF 27T hhtv?  Né&T
ATRIAK 1@ 151 PA@-9™:: hHLu?® 494 Lo L3
HAP°MHI® (A~¢ AL DA“TILMm-A ‘PR3 oo hteNAym-
PRI PILA° ST hAtv::'® hAL NmeasTFo- U-aF +EeTF9°
(PooChO-S PANTS AE) STF PLLND-F +2@9° AN HPOA-T-T°::

hFCN LT @AY L779° NAILIE AICT L3N B L-0-39°
ATRAC +HLC3N: OAFIIALH AIC PFEIh NG 1-8¢TF3
NeLevaht Lo L7 Ah.h. 01972 9.9°. Q@M@ “PSTch
NchC 7T0LR L3N (Civil Evidence Act) -FTlig~d:'%® P@IEA
18T 0%hovAhT 230 AILAC hav-7 N&T Pmenyom-
“COIEN A TT ARNEL h*LE” PO UAN ATCH C::. L2V Ua
AU ?  H702-F  Q2IP79° K/0LATF N°Lhtad AweC 9%
PPeqem-3 L7341 AD-Mm@ A LA AdhST A1

b MRS+ AEHO9° Ah.h. (1975 9.9°. @M@ “PL.LL-A
TINLR AT £TC 704 LY MCHA: PhAN L3 FA999°

159

ol Hooper v. General Motors Corp., Ibid at pp. 23-24.

See, for eg., Delisle, op. cit., pp. 623-25; Cross & Tapper, op.cit., p. 519.
%1 1d., bath.

'*2 (Harried v. U S. (D.C. Cir., 1967).

'** Civil Evidence Act. sec. 3.

%% Cross & Tapper, op. cit., p. 519.
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P YPANCTIC P ANOTCH °0RCT P7LAM-T7 aAc+evt
N-tavant PELI°@7 Phon? A~ L3 NIAR Aol oviP'r}
hiy PHOEM PhoThd hol-k OAM@ 2710448 hANZ°CNén::'™
Su-3S L3+ ho™m hHmMY Sood NFA Akh. (11984 F.9°
CAILE hIVLO  (TCATT) N@FEN  TA¢T PARTCT URr
AheenT- (with respect to the mental state or condition of a defendant
in a criminal case) ALOAT AN+LPT PELT°@ L791 TELATL
ATEWPY  NooddOF AS&NT L0 AGANFTAC  gu7rIe
HeLINT @ 9°RIeRT PGS PSRE:D (V) A%TT ARPT NAARTAY
329t hANFLPT PTLAM-T? £A-FooTimT ANLT ool FNE (A)
ALh. P14 APBNL (lavhe AR P7L77% AN (“soft” science)
a1y NoolAT1F (h) PASNSTSE A TCET APATar hAAY
@ PULFLT  ANTLPTF  ACLAMNT LR 0ATTT AT AL
o9 J-Pa? ovLGIC Nav13HAF ooPST @3 P7°hC Lk 1A T
PooAnZ-A~::""  H1 ALATGANT LR ‘PhATRsh PARNSTE
NAgo-0F  a990C” (The American Psychiatric Association)
ANHEPET 4med hedna van o-0T PoLh-HAm- §4 10
L1730 I\ -

“... [I] is clear that psychiatrists are experts in medicine, not
the law. As such, it is clear that the psychiatrist's first
obligation and expertise in the courtroom is to “do
psychiatry”, i.e, to present medical information and opinion
about the defendant's mental state and motivation and to
explain in detail the reason for his medical psychiatric
conclusions. When, however, “ultimate issuc¢” qucstions are
formulated by the law and put to the expert witness who
must then say “yea” or “nay”, then the expert witness is
required to make a leap in logic. He no longer addresses
himself to medical concepts but instead must infer or intuit
what is in fact unspeakable, namely, the probable
relationship between medical concepts and legal or moral
constructs such as free will. These impermissible leaps in
logic made by expert witnesses confuse the jury...”'®

(|sprq. ® ﬁ,ﬁ»i’l..i"?‘é_h WNTCAH T ooehulNa)- =T LY
hn-l,"?,f‘i"’f‘ aoiymt ATEAAVT® Y MNE-T0-9° s2-9°C SATT1774
T4 Tz

1% See, 7 Wigmore, op. cit., p. 24 foolnote.

Federal Rules of Evidence, Rule 704 (b).

Paul R. Rice, Evidence: Common lLaw and Federal Rules of Evidence, Sccond
Edition, p. 1063, Matthew Bender (1990).

As quoted in Id.
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4.2. RS POIEANT owPar h7 €. 51 300 €. (3)

AU-T DL AT @OIEAT ooPen, "1 ATPR 51 AFovAn
PI°3FA  RoviATA:: hav-? Né&T aIltooAht9d-7  2at+C
LAT 24179 MPAR SCL A (A +91 T488) PHU AZPR
Y00 €, (3) AL ARNATCT P7L.O0M@ ANTEPT NRCL (BT
AL PANIBET T SLA AAD PILA L3N PILLLELI° Y PILA
hoaoAhht AAT@:: A% 927 700 ArPh Poo@mliAd N7
L3NY AIEA PCLLOAPIT 1D PoOLooIN%:: AT (LA ATLE?
T0-N ATPAR FATLT ANOATCT ANPPT PPLLIRK LM AT/NLE
hTLPCO- ANT TINLBPT IC ALWPT ACH OCH Y0
TGATI®F IRAE ANNTCE Novenndda 0T AL NLOAM@-
ANFEeT (amRIPRTLE)  AS NTLeLPCND NF°CI°C AL
PhaowdA4 7%t (opinion on a evidentiary fact) eohhd %@-::
V™ oowd--T X3L 300 A3Ph ANAT SCLE 0E 075k
£99.7LL (bound) ALWFP7? NoDLI°LIYL Par TF P211L88 hLIPII°
T3AT 4@-: hHY @< A1 L&/IC 07 NTLA-T oo y1e LHED
ACING- T POLFA ALPAATI®:: AANAILLTET AAD- +#CFT (AL
7-%2 At AROTCHAT APCH NNTLTN PHE® 10+ CANIBREY T
DL PULTLM UL anAh PTILTIAT TP POAYAN:: h-
L79° U7 LH1I2PA AN PPLFA ALeoNINT9°:: OGAHUE
P00 ATPRT ATE RAONTCT hL0m@- P9°0hCY T $0 @07
T T PPLTLM NI°CI°C AL PHoowi4m %+ g
aNtHEetT ATA. Moo lAm: T AL P9L.0m@m- Al F
AT0NTT PAD-9° h?2.A PHAA +CT9° AOMO PTLFAG P29.7q
HhLov AT L

UATTPE 30-00 ATPR (3) ANISETT AATO- PoLAFO-
U-A79° CRANTCT ADTEORT ALRAT®: ACI7MT WP ALIAP
TEF AR P-heowlA T AF 9@ (shall be bound solely by definite
scientific findings):: BV L79° A%L h97 avldRov- hA-471Mm
CANIRE T QhéRl AN AZR TINT QAT 20-0 A%+% OHUY
L1 PTLERIVLMD ABRN TIC PAYT ATIAT ATTAAT:  ONMA
A1IICT ATE vt “PLO1IY PIRIAG+ hAAD LAP L
AT PPLMO IPT ASTIO- Y 0L A1 SMOA
PI°IA@: LP9° P9940vG SEA ASLD im:: QALY 30N
WPk OTINEER th? AR PoLanI°Lar RSB0 YIC PAI™:: OGIP3E
T ALONTA PCLTA 7IC USCT 300 A%PA AT hrt
DL 0 fT PULLIMNTT RLRAR (standard of proof) hAgom?
FMN+®D: ooPr 1@ AL OP0 12T 01°LooHENT 2LH
ATE LM ARCTF AovhkmC h&HFD- “IMT (L28) (@IEA
TAETF PITIMEIOT  OhAS  79°F N TCME @B (beyond
reasonable doubt) CTLA@- Y@-:: F0-0 ATPAR VT LLBDF he
NTILLT?  PLPCN@D-  TNLE hALTARITI® hAE  ‘GO-9°
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s -9 (definite) £FAD- AP 7320970 ¢eLLYTI7? LovhAd::
hiLwe®  ¢F gulr  aeAnp ALNG  POLTN eannTCT
At eeRT 977 fuh AT 7329 A hmffe NATLIT 30N
n3pRh FLARTL AT ¢oq Fam- NONT BT NF oFTd
famANTTA: AL RhOTCT PoLAME: rhteet Lur avAhf
noreasat L Ant+ ek POl emLa AL Té MNLE - 10
B I T at N L S S Ly AL, PhNISREYTT DRA
ARTLM-97:: QALY CRNATCHT Adtgeet NwCE AT AL
CRATBREYTT LA hAm: PTLA AmeaL L3N h¥e hLCT
oodmC (FINPoom:) ThAAT naodhht h2opNATI::

gg° oufavdf AL LA PPN LepANS A hhU7
N&Fi hIER 51 A0t PTLSL®: Hhade ASCE APCN
L£MNA he19° FTLADG T e+ N Lovhht 1-82F NF RIA
NAAT 21-80T ALLATS TULA AOTOPF RLOTT S @AN:
eu? VAN e9eIhEA D1 hAL emenym? LLAI°  (standard of
proof) Py Y0-0 WrbED "IBA AMEE TILLT oy, £0h HA@:
FC hBTCYC: RI%T LA hIeE QYo h4A@ 1@

(hIER 51 00 AR (D) UATE. 087 AR NTAL
FNA® PHHLNGTT Pehao?® 3 0,9%F ArovaAnd ‘ChhseC Nnd”
(N7AK P7LF3R ChhTC aod@h O signs of a deranged mind
opat @) DL wwaypA (g (WTATL) @®e9® ‘oo ™IS
GG PAAIDT MBI ChLIT 0K DL oomT A6
afig> eona ST Ally AL OLPSa- Y OF? haofiD16-T7
M4+ ASaw@ 9990 Ai% oowlFR T hd: STo-d
@hAICC Nt~ @EI° “insanity” ALAA P A0 UAN AR
(Chh9°s AL7Th AF (counterpart) FAO: %30 VAN heLAT™ 'Y
Nhe9® (LPF R0 UAN7 a+nas A%TNPo T AE7 AT 24
@i BUSIS  nAReS AR ol S W TATA | (G 2 AN A
Aao+CA9™ LI°hC DAL FCE AL AILARLTID h7eeLntho-
go-+CI9° BTN :-

“In criminal law insanity by whatever test it may be ascertained, may be
said to be that degree or quantity of mental disorder which relieves one of
the criminal responsibility for his actions.””"

“NAIMAE PEAST aodh.f (LeonTATI ! (DIEN 7 CARTC
agmF @At AR 0@ AsRoDar eC1Lt PALYHT

169 §ee, Frank T. Lindman and Donald M. Mc Intyre (Ed.), The Mentally Disabled and
the Law, p. 330, The University of Chicago Press (1961); see also, 8.V, Clevenger,
M.D., Medical Jurisprudence of Insanity, Vol. I, p. 125, The Lawyers' Cooperative
Publishing Company, Rochester, New York (1898).

170 golars v. State, 73 New 248, 316 p. 2d 917, 917 (1957), as quoted in Lindman and
Mclntyre, Jr., Ibid at, p. 3130
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P LPAMCEAT PhAY'C ogododfl oom? LT AONTIFE  10-
A1at eFAh::”

NAHYE N300 AFPR AL ‘CARI™C 0T LA oom'e7
foLeooART 12 LUDITPC oMy PAT A7 PAIILHE® FE
“signs of a deranged mind’ N°9A+ haICT M N+7AA ALavAht
NAZRTL AICT L29° +hA+ ATCE APCN L20A AhL209°
CILADT TPE Ahood\hf Prhovov-} aom? ALIAKR “idiot’ (9°%)°F
“lunatic” (6NL)? “insane without lucid intervals” ( PAPAT ONL)1T
“imbecile”, “mentally deranged”, “mentally disordered” “feeble minded”
N,H- N-+NeeE FAPRT LN N 2y« hIL75
foLfPooAR+TY KN VAT O AINdooT ANT IS oolP'ry
TD-::

L7 e\t 03A 0300 ATPA AL ¢1HLHET7? Prhaoy®
98717 NIeeAhT T U-A9°  hooq® T Phh9°S AL AUT
NLLANT CHL 1T LLE “ACIMT (definite) WPY o271 AL
C7LTA ST O h'HY 074 4halt ARCS APCN L7904
AL PTLAMT TPE hhoodhf AHD-TC PoL1AD Pahaod®
7891 PORC 0TNF (diabetes) 4@-:: LUF” (L7 AIREATE
NANg®S  9°Covl-  NPAA  ALITT  POLTA 0 QLIP3
NACIMF It Aoo5IC PYILFAD hhTHY Movd°TF  AI872F
PoolNPS OAFoF 2LH P01t (recur) OAhéf OANFa@- oo
ANNE ATLTLTA T AL 1@-:: PONC Hhovd®F AL 9°AA
ao@-N L AFTANT::

eONC heod® £ANT A@ (foo- @AT PAD- PONG
oM 0MF° e N"LANT LW (hyperglycemia) @@9° NmMg°
N2L.oC&ni- LR (hypoglycemia) QAT CDF  AILA+T  Adr
‘irrational” GIPSA  (gives rise to insane automatism)::'”? (1AL
PIAT @ NL37F AhGTt OA“LFA (AL & AL (WP
hTdd1- LELDPF 4T €O-9° MIT FT L8 PiNlo Oar
NFat Lt QY U273 AL AOLST LFAA: NHVI® LH Ta-
@NT 97 AILTLLLT? AR TA= P99L540 hoolPi-9°
MAL (HY U373 h+mA DT O-NT A LTAN: “ATATHT
NtooAAg U4 AT AN PTLTFA Y@:i™

NARLY  +haft ALY hoeedF  a%8A-07 ht o Nho-
4.4 AL NATLTFA- hir- ATRLLT APRCT POLTA

'"! Lindman and Meclntyre, Ibid,, p. 359.

"2 See, for eg., C.M.V Clarkson & H.M. Keating, Criminal Law: Text and Materials,
Fifth Edition, Sweet & Maxwell (20032), pp. 379 and 395.

See, for, eg., Dermot Walsh and Adrian Poole (Ed.), A Dictionary of Criminology,
p. 160, Routledge & Kegan Paul (1983).
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hootPSTFm-9° NAL  +ee9f Trde ha+Lder  €hhAG9°
MEOTF ALD AL POLTA SHm-: hHLu?® £-h10 +hat ARCE
Nesn LH MYS IPS Qood-f4: hh £+ TN (LAA AT fan:
Y et 4EC AMLLAP ALY hFA ALILANID: £, A8
dhhoo-9" ¢hh- o0t ¢FhAGT? mPrE ALTs A“L.hL 0+
U-sAd PILAMM: AOTEP T ARE? mAoLY® ANdALI” LUSA::
PANAIL? ARTAh PPov@: PSA Ahd NAR (LA POM- Aheat
AMé POLTANT ATA A2MZL ALMC L£TFAHN: QALY MHY
7% PAYLLUD ‘PPCavi” @MBI® POLAAov@r T ACYT
PRI bL WCIBI® SFEI°C 1@ ATIANT RITANT:: SUTHIT N300
AIPA (2) AL PRANTCE ANTEPT ALLT QAL “chn?°5G
¢Rh9RG 08T mEeYe A AT Amand U Yy b ELOT
M$97. aolPST@Y ASF® 1hdoP AONF  (afford guidance to
the court as to the expediency and the nature of medical treatment or
safcty measures)” NTLAM- h L7 avl Bl BFAN:

AIZL8DF HY @PF 978270 ‘9°Cond> oohfi 0Nl hAL
PINAID- RIE. 4Ahaf PLAm@F POICA  £CLT  hhavdat
PO 027 RELAY®T hHWY® IC ¢TF 77t PADI°: (LY
@P+ +haAl AALAoom £CLT PCLPCN TINLEBIY ALTCI°::
POLPCND-9™ “INLE AhAan- 9ANTF Ut AFCE A+CN Thod
LA@ oolfF Adeoll1S Phh eoNT1E (LPTAY 09°7 Uk
APTA APLOLTA Aeao@dO7? COLENTA CRANTCHT ANtePT
AF 4@ QeotPr9°f Y L4B heCL (Wt LAP CHNLTT
AN L£ET @ATTFE AAM- NLAOA AQKILVZ® Ahd-hé IPT APCA
9910 7-5L hLLAT® TINF LFAd:: Pedch 1At hTLA>Y
2y 700 AYPA  AIRIN FRAI®-  FNAGTF  Aev TP M-
o9 AM- IPHILTI° CIbLATF GATY ANTT LA AN POLTA®-
hiLY AZAC (.28 NF q@-::'™

AP/ ooANY® FIUCT AISIETUNT Noe-bTTaet (0D
NPINLE 9 Cavenlid “NT RH0N Aded-T 7Y ATeCANT::

¢ £ A T 5o

MY &b @OT OOH 02T hATICTD PN OLI° hT T
ATy PATIAHT @7 AF (NPT @OT (parentheses) A74.PaoT
ALCISA:: GUIIFe $LLTID PARTE NATICE T Sovthoos
oolPS Fa- 159 914 ATE APIAHTD hntECaTo- fAMm-
aoin g AN EITM ALCID ALAT &TAA NCLA 27°T 1
NAF8Ie (12779% haotCr9° LAT CATIAHT ™3 TPO ATEA
ChPonTYD  Nd-ophA g  9°niet 1o hilv 021 &9%9©

"' p. Gruven. op. cit. p 144,
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+C11T @7 n+an ool 5T nILRFN n4-£.2.2
CAmeIINVF®m-F ALSAN FAET S APCNTA:: eqHT @ FAT
JCA°y e roORm hik nh.ey mAL nen ‘avR i APOAMD-
@IN: ®evHIN PAT hAh” D

MmP (°ONC): NATICET vl C00-7 nAM- AovAe Tt P
neLam- FO  oemPr WPk €99 ¢hAgef 10
NATIDAHETI® “lay” AS “laity” PULAD" FN hooTMm- hT4hU-
w-:: hiclergy” MLI° “ministry” AguACT 1@ RO “layman’
eoyn-F3 e P” “lay witness” eoLA-TT L79° ‘e P TOnC
NeLA Neo% coTe-T7 eavl o LU I 1@

403 heons foem 10 eyac  0gwhT kG NCo-
¢ogg,onANAE  TINT 10 “exception” A“LA®- FA
Ahnau-7 0199 AhLLO AAATIIAT OFAA BUIPGAT
ARRI® SPAN nN*“9A1 1mD-::

0g.7: ool e hédet 06T RIPAR T PonR h®d NFAT T9A+
yab-:: NAPTAHEG ‘paragraph’ PI7.ADT 1@

hAB.: PULAPICE eag.annN:: APLTL ONAalL: nend@ ha-TT

NA7L aoX Aot ea.ANNN ANAD- AHHE o chG (‘i:'?‘(h
Y122 15)::

ht: (lonAoo X AL A 1o N TAL Ae9NEE hT RO (i ]
SN Y@ oo TFE AN TT Myt ARh? nevat e4-17%::
hiLy Pood Y- OLOM ey BPTH: 16 n-n-
Ny ArAAN:: rage NAh9ICET @ NPT ANA7 NGOHD
[ R7C VAL TSR NAIAHG @ “fact” PILADT TD-:: AhhaU-7
ame® aAan?er NHu- NS LAAA::

oohgm: omlAem onhg 9UiNn-hi ‘profile’ ACLA@ 0TI, 1D
O PeLAM. FAYS oS 1 m3P: hls-?
MNAa T9IAT e
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£1949 4.9°. POIEAT oodem, Hh7?

Jo:: hme-Mé UG

(®)

(¥)

N-+FhAR- AALY T AL Noo-A- @L9° NhLd PTCME 9°h3et 075
.H. 00 SCE (Wt AhdAL oo (LFPm- O+Fhafn- neeqge
YRGS U PE AL AL ANLALTE 9PCavd ATA.LLT FaAH
ham 02A aali» 19C AR 6+ PAD-F PPE hAdl oomPd
AN

1hAan- PAARZYE NTid- LPRLNT AR IPY @LY® NLTHN DA
(AWEASTA) 7L mh A3 (P B9° NE3eCSTS N881T meg
Noaom'T AHO-F&91 OTi4 €-FAhd AZL 1PY ALY Af S+
FA®-7 £P+ W@ AN eoamPP P2, T1m-:: :

S b AR T3 LA 0P L9° 0PELTF O +hAool.4
0L 71T ¢I°Cavd--3 A% 2C0T LéAoo HIE oM SHFPA::
ATAD-T° P T@m 7 AT POLLNLPTM-39°  7-45T 1AR
PH2m-FFPA::

N-FhAaf- -2 N29enHH IS N3 TA=Fd@« AL U-3%9 @- AL eCh
CULTN@DF @t IPCavd-@d- C1L271TT AANTF::  hiLu?® nec
ANITGS ARG 0L @PT Ad A TS hmand ey
TrPp DT MmbCy, oolPST @ ABTM- IO ANt ::

() NHU O+770 aePAay, gowl4 €CLE A 4N, P13 hoP

@A% BAMA: ®CLE Nk 0182 AL gow/l4d Kh&ECT1 oofH
9. 1MM- A¥R ooCEm hD 1IC 4172 €99, 80 NATTF  AAA
AL NALFN (DA77 TNN) 412 OT-nhad +m3T CoLELCANTS
NMNLB.@O O-mT enw/l 4 AL CH7Tm3 Ydi::

1957 Penal Code

Art. 51. Doubtful cases, expert examination.

1. When there is a doubt as to the responsibility of the accused Persorn,
whether full or partial, the Court shall obtain expert evidence and may
order an enquiry to be made as to the character, antecedents and
circumstances of the accused person.

Such evidence shall be obtained when the accused person shows signs

of a deranged mind or epilepsy, is deaf and dumb or is sutffering from
chronic mtoxication due to alcohol or drugs.
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2. The expert or experts shall be appointed by the court under the
ordinary rules of procedure. The Court shall define their terms of
reference and the matters to be elucidated.

The expert evidence shall describe the present condition of the accused
person and its effect upon his faculties of judgment and free
determination. Tt shall, in addition, afford guidance to the Court as to
the expediency and the nature of medical treatment or safety measures.

3. On the basis of the expert evidence the Court shall make such decisions
as it thinks fit. In reaching its decision it shall be bound solely by

definite scientific findings and not by the appreciation of the expert as
to the legal inferences to be drawn therefrom.

£1997 94.9°, COTEN h?

AFPR Hs hmé-ME U3 PT LLIT oo €798L4%7 CAR WPd FCovd.

(&) PHhAG §49° @EY° hé.d 29T Amee PSS 0477 LR U-0-
SCE (L WNHU- YIC AR a9 PAM-F PhPd hAdl eomfd
AN (LPALATZY° N+HhAR- mNe Nnd.  heot +ehs
N2 2-FF AR 9°Covd- ZIRRELT TOHH ANT RBTAA:

N+AL  +hAf: PAAYC 0hAF AN OL?° N°LTHA 01T
PoL4mh AonlPy-i @EY° goAY1TS avSIC PCLUHID AoulPh
MP.I° AhI°CT NTLERYHH YIC ®mLP® NoomT AHo-A 2% s
f-Irhd. Aoy 977 ot U%F2TF 07T LK AHLU- AR
Ot PAD3 PATE OD AN oomed L. 1D-::

&) 9Ce Mk NFAaoLm- £~ 20T aowldd AR Thd PAD-F
APt BT APEST  LonCMA:: ATAUT AL TFars
COLEMGFII° 1EAET IR OIS TPA:

AN @A 0LL0T LLSG ARCE N+400TF L. LADF U
NeYaoHH 3G Neov@n? Taedtam- AL ALECH €907 A@7F @m
PCovg-@- T9L27T AANTF:: hHU® O-Faa74 Mo AArY-T-
Chhyes 929 RT eI PeUTFE 99L0015m ACTCEPT ARCE
-k onthd halld::

@) 9CL Nk LY 04770 eoFass, oowdd QAHhATT DALY T 10,
CIFw? AT @A BAMA: KCL bk D188 AR aowlt
ALCT aofU PPLMND AR APED (IFhT? 478 ¢2LePCAATT A
ALPT NALTIN 472 OFhhdA  +mM3P  PULeCNNTT NhhlE.m-
Ot aorltd AR, €RTTD7 a1
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ABSTRACT OF AMHARTIC TEXT

TITLE OF ARTICLE

The Opinion Evidence Rule Under the Law of Evidence; by Yahannes
Heroui, Former Presiding Justice of the Supreme Court and Assistant
Professor of Law, Addis Ababa University.

SYNOPTIC SUB-TITLES AND CATCHWORDS

This Article is quite a comprehensive treatise on the “Opinion Evidence
Rule” as expounded in various books and texts on the subject. The
subject matters treated in the Article are divided into the four sub-titles
indicated in bold face type below at the beginning of each paragraph.
Specific matters discussed under each sub-title are indicated in italics.

Introduction: - Relations between the Hearsay Rule and the Opinion
Evidence Rule — Reasons for excluding evidence of opinion — History of
the Opinion Evidence Rule. Laws cited:- Sec. 2 and 60 of the Indian
Evidence Act of 1872 (as amended), Art. 3 and 52 of the Draft Evidence
Rules of Ethiopia of 1959 (herein after, DER), and Art. 3 and 52 of the
Draft Federal Law of Evidence of November 2004 (hereinafter, DFLE).

Lay Witnesses: - 'fact” and “opinion”, distinction — Matters upon
which lay witnesses may give opinions — “collective fucts”, etc. doctrine
— handwriting — insanity. Extent of application of Art. 51 of the Penal
Code - Insanity as a defence - the plea of “unfit to plead”. Laws cited:-
Art. 340 and 342 of the Ethiopian Civil Code, Sec. 47 of the Indian
Lvidence Act, Sec. of the Indian Code of Criminal Procedure, Art. 146 of
the Criminal Procedure Code of Ethiopia, Art. 96 of the Italian Penal
Code (1930), Art. 33 of the Greek Penal Code (1958), Rule 701 of the
US Federal Rules of Evidence (1975). Art. 43 and 134 of the DER, Art.
43, 134 and 142 of the DFLE. Cases cited (Ethiopia):- Challa Kenneni
v. Public Prosecutor, Supreme Court (1986), F. No. 255/76; Customs

and Excise Authority v. Omar Imam, Supreme Court (1986), F. No.
1237/78
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Expert Witnesses: - History of the rule — Expert opinion when required
— Marters of “science and art”, meaning of — science and speculation —
Who is an expert? — Basis Jor expert opinion — Expert opinion and
hearsay evidence — Learned treatises and others - Expert evidence,
weight of. Court Expert System — Changes introduced in the US and -
England — Appointment of Experts in civil law jurisdictions — Selection
of experts in comparative perspective — Instructions to experis —
Reports and certificates of experts — Opinion and Report distinguished —
Code Articles cited:- Art. 137, Civil Procedue Code of Ethiopia; The
French Criminal Procedure Code (Revised Editon), Arts. | 36, 157 159
and 162; The German Criminal Procedure Code, Sec. 73 and 74: Sec.
45 The Indian Evidence Act, Sec. 32 and 45; The Indian Code of
Criminal Procedure, Sec. 292 and 293 Rule 706 and 803 (18) of the US
Federal Rules of Evidence, Art. 42 and 52 of the DER, Art. 42, 52 and
132 of the DFLE.

The Ultimate Issue Rule: Content and application of rule — Present
developments — Rule 704 of the US Federal Rules of Evidence — Sec. 3 of
The Civil Evidence Act of England of 1974 — 4rt. 57 sub-article (3) of
the Penal Code of Ethiopia.
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HEADNOTES OF JUDGMENTS CITED

SUPREME COURT

PANEL DIVISION

Appellant:  Challa Keneni

Respondent: Public Prosecutor

Cr. App. F. No. 255/76

Aggravated homicide — Homicide in the First Degree — P.C. Art. 522 (1)
(aj — Common wilful injury — P.C. Art. 539 (2). Defence of Insanity —
Expert evidence — Lay testimony — P.C. Arts. 48, 49 and 51. Ilearing of
additional witnesses on appeal — Cr. Pro.C. Art. 194.

Appellant was charged before the High Court for the brutal murder of
two persons and for causing bodily injury to two others. He pleaded
insanity and was examined at a mental institution. The examination
returncd a finding that the appellant “is not suffering from any mental
disease and is, accordingly, fully responsible for the crimes he
committed.” Thereupon, he was tried, found guilty as charged, and
sentenced to death. Appellant contends that the High Court has crred in
relying upon expert evidence which is not based upon ““a proper
examination” and that he has a number of witnesses who can testify as to
his mental history.



Held: Despite expert evidence to the contrary, the facts revealed at
trial and the testimonies of witnesses introduced on appeal cast
doubt, in the eyes of the layman, on the sanity of the appellant and
do not warrant the imposition of a death sentence. Sentence
accordingly reduced to one of life-imprisonment.

SUPREME COURT

PANEL DIVISION

Appellant: Customs and Excise Authority

Respondent: Omar Imam

C. App. F. No. 1237/78

Goods prohibited by law from importation — Proc. No. 145/47, Art. 2
(151-b) — Joinder of third party — C. Pr. C. Art. 43 — Contents of
pleadings — C. Pr. C. Art. 80 (2) — Expert evidence when necessary —
Importation of watches - “watch movement assembled” and “spare
parts of waiches” distinguished.

In a suit brought by the present respondent for clearance from customs
and delivery of spare parts of watches imported by him, the High Court,
after hearing expert testimony, upheld his claim and ordered the present
appellant to deliver the same to the respondent or pay the estimated price
of the goods in lieu thereof. The appellant contends that the goods
imported are not “spare parts” within the meaning of the law but “watch
movement assembled” and thus subject to forfeiture by the law
prohibiting importation of such goods.
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Held: Judgment of the High Court reversed on the ground that the
goods imported are not 10 be considered as “spare parts” within the
meaning of the law prohibiting importation.

In evidence law. an expert's opinion is admissible whenever the
subject matter of inquiry is such that persons without the requisite
experience and knowledge are unlikely to prove capable of forming a
correct judgment upon it without such assistance. If on the proven
facts judges can form their own conclusions without help, then the
opinion of an expert is unnecessary.



The New Law for Protection of Trademarks in Ethiopia:
Notes on Civil Remedies”

. . » k=
By Tamrat Kidanemariam Domenico

The “Trademark Registration and Protection Proclamation No 501/2006™
was promulgated on July 7, 2006. It came into force on the same date, the
date of publication in the official gazette. It is the first of its kind on the
subject. It contains 50 Articles and is divided into 9 Parts. The “Parts”
relevant to the theme of this Paper are “Part Two”, Articles 4 (o 7, dcaling
with “Acquisition of Rights and Registration of Trademarks”, and “Part
Eight”, Articles 39 to 42, dealing with “Enforcement of Rights”.

Although this Paper focuscs on the abovementioned two Parts of the
Proclamation, as its Title indicates, it is not intended as an in-depth analysis
of their provisions. It rather aims to highlight their salicnt features so as to
provide the reader with an overall picture of what trademarks are under our
new law, the functions they serve, and the measures the law takes to ensure
the protection of the rights they confer. It is roughly divided into two
sections. The first section attempts to sketch the various kinds of intellectual
property rights of which trademarks form a part and in association with
which protections afforded to them can only be better understood. This
comparison, it is believed, will also help to better understand the subsequent
parts of the paper. The second section deals with the civil remedies available
to right holders in the enforcement of their trademark rnghts. These include
interim or provisional measures available pending the final disposal of a suit
brought in defense of infringement of such rights.

" This Paper was first presented under the title “Remedies and Enforcemient Procedures of Intellectual
Property Rights (With Special Reference to the Trademark Registration and Protection
Proclamation No. 501/2006 of Ethiopia)” at a discussion forum organized by the Ethiopian Bar
Association in August 2006. It has been substantially revised before publication in its present form.
(Ed.)

" L.L.B., Faculty of Law (AAU), Attorney at Law.
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1. Intellectual Property Rights

1.1. An Overview

It is generally agreed that industrial property rights, together with authors’
rights in literary and artistic works, form a distinct category beside the
classical Roman law categories of personal and real rights. These new rights
are variously termed as “incorporeal rights”, or “‘incorporeal property”, or
“intellectual rights”, or “intellectual propcrty”.l There is no single
international definition of what qualifies as “intellectual property” or the
nature of the rights (standard bundle of rights) it should include in order to
qualify as such.” Nevertheless, it is generally agreed among nations that the
following forms may qualify as intellectual property. These are: patents,
trademarks, copyright, trade secrets (know-how), and industrial designs
(also rcferred to as utility models). But, again, despile this general
agreement on forms, there is a broad discrepancy between nations regarding
the kir%d (its degree and weight) of protection that should be given to these
rights.”

Copyright basically protects literary and artistic creations. Thesc include
novels, poems, musical compositions, plays, writings, maps, and a variety of
other. creative works difficult to cxhaustively list.* Unlike most other
intellectual property rights, copyright does not confer a monopoly right on
the author of a creative work. As the US Supreme Court succinctly put it,
the most fundamental axiom of copyright law is that “no author may
copyright his ideas or the facts he narrates”.” To qualify fog\copyright
protection, a work must be original to the author. Origixial means
independently created by the author, as opposed to copied from other works.
It does not signify novelty, or the quality of being new. A work may be

1

See, Stephen P. Ladas: Parents, Trademarks, and Related Rights: National and

International Protection, Vol. 1, p. 2, Harvard University Press, Cambridge, Massachusctts

(1975).

? Doris Estelle Long and Anthony D' Amato, A Coursebook in Intellectual Property, p. 10,
West Group, St. Paul, Minn., 2000.

14

% Qee also, Civil Code of Cthiopia, Art. 1647 ct seq.

5 In the case of Fiest Publication, Inc. v. Rural Telephone Service Company (1991), See,
l.ong and D Amato, op. cit., p. 17.

98



original even though it closely resembles other works so long as the
similarity is purely accidental, not the result of copying. Hence, if two poets,
each ignorant of the other, compose identical poems, both are original and
thus copyrightable.“ Though copyright does not grant monopoly rights, it
lasts for a longer period of time as compared to other rights. In most
jurisdictions it endures throughout the author’s life plus 50 years.?

Patents of invention, industrial designs and utility models are legal
monopolies. They confer on their authors the privilege of exclusive use or
exploitation of their creations for a limited time, usually 20 years.a To this
end, a granted patent has 2 number of statements at the end called the
“claims”’, which define the area of the monopoly.g Such monopoly 1s
granted with the aim of encouraging improvements of industry by which the
community profits. At the end of the period for which the privilege is
granted, the public becomes possessed of the invention, design or model."®
In the words of Article 7 (1) of the TRIPs Agreement, patents are granted to
inventions “that... are ncw, involve an inventive step (i.e. are non-ohvious),
and are capable of industrial application (i.e. are useful).”

Trademarks and other allied forms, such as appellations of origin and trade
names, are distinctive signs which serve to identify products and services.
The signs could either be words, letters, figures, numbers, sounds and
smells, etc. Although the creation of a trademark requires some modicum of
intellectual creativity, they are not considered as creations in the same sense
as inventions or designs and models are. They cannot be conceived of apart
from the business or goods in connection with which they are used.'' As
Sanders and Manitis put it, “a trademark first of all enhances the ability to
conceptualize the abstract notion of a product and consequently enables the
individualization of a product by creating a tie between a product and its

© Ibid., p. 18.

Frederick Abbot, Thomas Cortier and Francis Gurry. [nternational Intellectual
PropertySystems; Commentary and Muaterials. Part One, p. 81, Kluwer Law International,
Hague (1999).

& Article 27 TRIPs: See also, Art. 148 of the Commercizl Code of Ethiopia.

S See. Trevor Cook, 4 User's Guide to Patents, p. 3, Butterworths (2002).
10 g P. Ladas. op. cit., p. 3.

Hd,
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involved in creating the trademark that 1s protected under international
standards.'® Thejr protection thus Ilasts only so long as the business

continues.

The right in know-how is a relatively new legal right of industria] property.
The concept relates to tcchnical knowledge and information beyond the
reach and the goal of the patent system.’* A condition precedent to the grant
of a patent is that the invention 1o which it relates must be disclosed to the
public in such full, clear, concise, and exact terms as to enable any person
skilled in the art to which it pertains to make and use said invention,
Furthermore, the best mode envisioned by the inventor of carrying out his
Invention must be set forth in the patent. Know-how relates to that part of
the information and ideas which need not OT arc not required by the law to
be disclosed. It is “a continuous creation that cannot all be fixed in writing
or drawing” as the disclosure provisions require.'® Such know-how grows,
develops and Improves through continuing research and €xperience in gz
specialized production. It is similar to “trade secrets” and the two terms are
often used i nterchangeably, but the notion of trade secrets 1s a very old one

Intellectual Property Rights have been matters of intermational concemn
beginning from the late 19" century. This has resulted in the adoption of a
number of international agreements and conventions relating to their use
and protection, chief among which, in relation to Trademarks, are, the Paris
Convention of March 20. 1883; the Agreement Concerning the International
Registration of Marks (Madrid Union) of 14 April, 1891; the Protocol
Relating to the Madrid Agreement Concerning the International Registration
of Marks (Madrid Protocol) of 27 June, 1989; the Agreement establishing
the World Intcllectual Property Organization (WIPO); WIPO Modecl
Provisions on Protection of Unfair Competition; WTO Agrecment on
Trade-Related Aspects of Internationa] Property Rights (TRIPs Agreement).

" Anselm Kamperman Sanders and Spyros M. Manitis, Readings in Intellecrua] Property,
A Consumer Trade Mark: Protection Based on Origin and Qualiry, p. 248, Sweet and
Maxwell (199%),

13 [ong and D Amato, op. cir,, D227,

8. P Lodas, op. cit, Vol III, p. 16] 6.

P Ibid., p. 1622,
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The Paris Convention (last amended at Stockholm in 1979) has, 140 state
members as signatories, as of 15 April 2002. The Madrid Union (amended
once in 1979) enjoys a membership of 51 States while the Madrid Protocol
had 11 signatories at July 1, 1996.1 WIPO was set up by a Convention
signed at Stockholm on July 14, 1967. The Convention came intd force in
1970 and WIPO became one of the 16 specialized agencies of the United
Nations in December 1974, WIPO was established to promote the
protection of Intellectual Property throu ghout the world through cooperation
among States. It encourages the conclusion of new international treaties and
the modernization of national laws in light of such international standards. It
assembles and disseminates information and provides tcchnical assistance to
developing countries.'” The TRIPs Agrecement was concluded at Marrakesh,
Morocco, on 15 April 1996. This Agreement constitutes Annex IC of the
 Marrakesh Agreement Establishing the World Trade Organization (WTQ),
which was concluded on April 15, 1994, and entered into force on Jan

1, 1995. The TRIPs Agrecment binds all members of the WTO.!® It has
been signed by 144 States, at 26 January 2002."°

In addition to protections provided by special laws in national legislation
and international agreements, unfair competition laws also give protection
to industrial property rights as subjects of trade and commerce. In our case,
this is found in Article 2057 of the Civil Code and Articles 132-134 of the
Commercial Code. As indicated above, WIPO has issucd Model Provisions
on the subject. The aforementioned Paris Convention also includes such
laws as part of its provisions.

1.2. Definitions and Functions of Trademarks

As stated above, trademarks arc signs that are capable of distinguishing
goods or services of a producer or distributor from those of others. The
marks are used on, or in connection with the goods or in the marketing of

€ See, Cook, op. cit., Appendix L, pp. 395-403; also, Chia — Juj Cheng (Ed.), Basic
Documents on International Trade Law, Third Edition, p.- 1036, Kluwer Law
International (1999).

17 KRG Nair and Ashok Kumar (Ed.), Inzellectual Property Rights, p. 4, Allied Publishers
Ltd. (1995).

i See, Cheng, op. cit,, p. 1036.

o See, Cook, op. cit., Appendix 1.
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the goods. Although they are in most cases affixed on the items, they can
also appear in a wrapper or container. They may also be used not on the
goods but on mass media and newspapers in the advertisement of the goods
or in a building in which the firm 1s situated.’’ As mentioned earlier,
trademarks are cssentially “signs” but, over the years, as competition for
markets became intense, marketing techniges too have become more and
more sophisticated and companies have sought to distingush their goods on
the basis of the sounds they make, their smell, and their product
configuration. Some states allow their registration as trademarks.?’

Under Article 12 (12) of the Ethiopian TradeMark Proclamation, trademark
is defincd to mean:

‘... any visible sign capable of distinguishing goods or services of
one person from those of other persons; it includes words, designs,
letters, numerals, colors or the shape of goods or their packaging or
the cambinations thereof.”

As can be understood from the definition, our Trademark Law excludes
sounds and smells from registration and, in fact, Article 6 (b) specifically
forbids the registration of “a trademark which consists of sound and smell”.

As regards the functions of trademarks, it can be said that about four
functions stand out prominently. Firstly, they serve to distinguish the goods
of an enterprise from other similar or identical goods. They enable
consumers to identify products and thus help in facilitating choice. This is a
very important function and explains the reason why the marks are required
to be distinctive and unique.” Under Article 6(e) of our Proclamation, for
example, a trademark which only indicates the kind, quality, quantity,
intended purpose, value, geographical origin of the goods is not eligible for
registration. This is because such types of trademarks lack distinctiveness as
they consist of descriptive tcrms common to all products and services of the
same nature and could equally be used by others engaged in the same trade.
Similarly, a mark that becomes the generic name of a product loses its

29 Collection of Documents en Intellectul Property, WIPQ, 2001, p. 10.

21 As. for example, *a HARLEY DAVIDSON® motorcycle”, “the plumeria smell of
_ Clark’s yarn”, “the Grecian urn of Duraco”. See, Long and D" Amato, op. cit., p. 228.
* WIPO Documents, supra note 19, p. 10.
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distinctiveness and can no longer be used as a trademark. Our Proclamation
provides to the same cffect under Article 6(f). Famous examples of lost
trademarks are aspirin, nylon, yo-yo, and cellophane.??

The second function of trademarks is to indicate the source of the product or
the producer of the goods and services. The function of trademarks is not
limited to that of distinguishing the products only. Trademarks also help the
public to identify and differentiate products in relation to their sources or
producer. This second function is again important because the most widely
accepted criteria to determine whether or not confusion exists is to ask
whether or not an avecrage consumer can identify the source and is not
smisled.”* Hence the reason why 1t is not allowed to use the same or similar
trademark even for diffcrent goods or services if such use is likely to
damage the interests of the original owner of the trademark by indicating
connection. [Art. 7 (3)].

The other equally important function of trademarks is its quality-
guaranteeing function. Although there is nothing that legally obliges the
trademark owner to have a certain uniform quality, markets expect him to
maintain certain characteristics and quality standards. Moreover, in some
legal systems the owner is bound to control the activity and the quality
standards of a licensee. This is so basically to protect the interests of the
customers of thc goods under the trademark. The Ethiopian Trademark
Proclamation follows a similar approach under Articlc 30. The Article
provides that a license agreement would be considered null and void unless
It contains a provision for an effective control by the licensor of the quality
of the goods or services. Again this is an indication of the recognition by the
legislator of the quality guaranteeing function of trademarks. The moral or
customary obligation to maintain a certain quality is at least sanctioned
against licensees though not owners.

| Finally, the fourth notablc purpose of trademarks is promotion of markets
for the products or services concerned. A well-designed trademark invokes
altraction and market. It creates interest and feeling of confidence. This
function is also known as “appeal function”. But the appealing role should
not be exaggerated to the extent of being misleading, as this will disqualify

2 Long and D Amato, op. cil.,, p. 87.
* WIPO Documents, p. 10.
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it from rcgistmtion’.zs Utilizing trademarks to the extent of misleading
consumers as to the naturc, characteristics and geographical indication of
goods is prohibited under Article 6(h) of our Proclamation. Thus our law
seems to have recognized the role of trademarks in market promotion and 1s
defensive against abuse.

2. Civil Remedies
2.1. Provisional Measures of Protection

As we shall see in the next section, a party who claims that his/her
intellectual property rights are violated is entitled to bring a civil suit

ceking relief. And such plaintiff can either demand that the infringement be
stopped (injunction), compensation be paid or both. But the whole
‘proceeding normally takes some time even in countries where cases are
treated expeditiously. The complainant may thus seek protection during this
period too. And one way of protecting the complainant can be the granting
of an interim injunction. In other words, the defendant can be stopped from
continuing the alleged infringement action pending the disposal of the suit.
In addition, there is also the possibility that materials crucial to the case
might be destroyed or otherwise tampered with as soon as the other side
becomes aware of the impending suit unless immediate steps are taken to
preserve them. The claimant may therefore seek the aid of the court n
preserving such evidence. Following, We shall briefly discuss the
circumstances under which temporary injunctions may in general be granted
and a special kind of remedy developed in England for the preservation of
evidence in intellectual property cases as a background to the discussion of
Ethiopia’s laws on the subject.

2.1.1. Temporary Inunctions in General

Though the criteria for granting temporary injunctions may vary from
system to system, it can be said that, in general, a temporary injunction
cannot be demanded as of right. In other words, the mere fact of being a
plaintiff to an action of infringement does not entitle the claimant for an
injunction. A number of interests are likely to conflict whenever injunctions
or other interim measures are sought. For instance, on the one hand, gross or

2 Ibid. at p.11.
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even irreparable damage might result to the plaintiff if the defendant
continues in the alleged infringing act and judgment is finally found in favor
of the plaintiff. On the other hand, the evidence or claim might be so weak
that the plaintiff is unlikely to win the case. Or circumstances might show
that such gross damage will instead be caused to the defendant if an
injunction is granted in favor of the plaintiff. It is also possible that gross
damage might equally result to either of the parties whether or not
injunction is granted. Such circumstances are considered in deciding
injunction issues though, as mentioned above, the criteria cmployed are not
uniform among all legal systems.

Regarding such issues, the House of Lords in the case of Software Ltd v
Clarke pointed out that there are no fixed rules at common law as to when
to grant injunctions and that it is a matter left to the discretion of a court
depending on all the facts of a case.”® In this case, Mr Justice Laddic J.
further pointed out that the factors which the court should take into account,

arc:

“...the extent to which damages are likely to be an adequatc remedy
for each party and the ability of the other party to pay, the balance of
convenience, the maintenance of the status quo and any clear view
which the court might reach as to the relative strength of the parties’

2927

cases,

However. the judgment emphasized that a court should rarcly attempt to
resolve disputed and complex issues of fact and law in granting
interlocutory injunctions. In other words, if the issue of fact or law requires
a deeper investigation or analysis the court should try to resolve the
injunction request by considering the other enumerated factors, In particular
it ought to reconsider the factor as to whether damages arc likely to be an
adequate remedy for cach party. But if the parties are still found to be in a
similar position the court will be justified in examining complicated issues
of fact and law.

* Michael Edenborough and Guy Tritton, American Cynamid Revisited, in Readings in

_ Intellectual Property, op. cit., pp. 511-512.
15T SRR
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When applied to intellectual property disputes, in trademark disputes in
particular, it may be difficult for the court to take a clear view whether or
not the marks in disputc crecate confusion without a deeper analysis of the
facts and the law in controversy.”® Also, unlike other intellectual property
disputes, such as patent and copyright ones, which are quantifiable in terms
of royalty or license fees, trademark disputes are not so easily assessable.
The damage which is likely to result may thus not be of a nature that can be
sufficiently compensated financially if judgment is in favor of the claimant
seeking a temporary injunction. Under such circumstances, a temporary
injunction might prove to be a suitable measure to protect further future
damages pending the disposal of the suit.

2. 1. 2. Preservation of Evidence: the Anton Piller Order

England has developed a special case law which enables plaintiffs in
intellectual property infringement suits to apply to a court in camera,
without any notice to the defendant, for an order that the defendant permit
them to inspect his/her premises and to seize, copy or photograph matenal
relevant to the alleged infringement. The defendant’s refusal to allow
inspection pursuant to such an order would amount to contempt of court and
will be dealt with accordingly. Adverse inferences may also be drawn from
such a refusal during the trial of the suit.”’ These orders are known as Anton
Piller Orders and were developed mainly as a response to the growing
concern over the volume of sound recordings and other copyright piracy,
which was then current, but they are equally available in actions conceming
trademarks.?’

To be entitled to such an order, the plaintiff must provide a strong prima
Jacie case of infringement and show that the damage, actual or potential, to
him is substantial. He must also provide clear evidence that the defendant
has in his possession the goods or things relevant to the suit, as alleged, and
that there is a real possibility that this material will be destroyed before any
application inter partes can be made. Furthermore, he must provide enough

28 Thid. . 513,

2% Michael Wabwile, Anfon Piller Order Revisited, Journal of Business Law, 2000, Sweet
& Maxwell Ltd.; also, W.R. Cornish, fntellectual Property: Patents, Copyright,
Trademarks and Allied Rights, pp. 56-59, Sweet & Maxwell (1981).

3% From, Anton Piller v. Manufacturing Processes, Ct. of Appeal, England, 1976. See,
Commnish, Ibid., p. 56. '
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security to make good the damage in case it is found out later that the order
ought not to have been granted. He must also undertake not to inform
anyone about the proceedings. This is done to protect the privacy or other
confidential information related to the business of the defendant. Before the
order is executed, the defendant must be given time to consult his solicitor
and to apply to discharge the order. The plaintiff’s solicitor, who 1s an
officer of the court, must be present during the execution of the order.”!

However, though such a remedy is very helpful in preserving evidence and
prohibiting infringers from removing the infringing items from their estates,
it needs precaution for its consequences can be hardly reversible once
wrongly made. If, for example, a defendant’s business premise is searched,
it might affect morale and thereby performance of employees for a long
“time to come. Its financial sources or creditors and, depending upon the
business, its customers too, might lose their trust and confidence. Moreover,
it is impossible to reverse the intrusion made on the privacy of the defendant
(respondent). In England, for example, according to studies undertaken,
affidavits which withhold or misrepresent facts knowingly or unknowingly
were found to have contributed for the unneccessary grant of the order.*” It
was also found that the ex-parte nature of the proceeding has enabled
solicitors to frame their petitions convincingly and win the sympathy of
judges.** It therefore seems that a legal system has to establish a mechanism
to control the remedy from being manipulated by claimants who do not have
meritorious cases. It needs also to be noted that this remedy might interfere
with the individual’s right to privacy and the right against self-
incrimination. In England, the Court of Appeal has, by a majority vote,
ruled that it would not be proper to order the defendant to furnish
information or to produce documents when to do so would “obviously” or
“plainly” involve him in a risk of self-incrimination.*

2.2. Provisional Measures Under the Trademark Proclamation

Under the Trademark Registration and Protection Proclamation, temporary
injunction is the most important provisional remedy that may be granted

! See, Commish, op. cit., PP 56-56 and Wabwile, lbid.

* Wabwile, Ibid.

* Ibid.

3% Rank Film v. Video Information (1980). See, Cornish, op. cit., p. 59.
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pending the diposal of a suit. According to sub-Article 3 of Article 39 "in a
suit for restraining the defendant from committing an infringement”, the
plaintiff may apply to the court for a temporary injunction to restrain the
infringements until the suit is disposed of, It has thus to be understood first
that, under our law, provisional injunctions may only be claimed in cases
where permanent injunction is sought as a relief. Such prerequisite seems
justifiable for there is no reason why a person claiming only compensation
(monetary) should be awarded temporary injunction as well.

Provisional injunctions are available as a remedy to all kinds of civil suits as
per Article 155(1) of the Ethiopian Civil Procedure Code.>® But the Civil
Procedure Code does not provide any guidance to judges as to how this
discretionary power ought to be exercised. The Proclamation is more
elaboratc and lays down the criteria to be followed in deciding upon
applications for provisional injunctions. Under Article 39 (4) (a), the court
is obligated to consider the following factors in deciding upon such
applications: whether or not the threatencd interest can be redressed by
awarding damages; whether the threat is imminent; the prima facie strength
of the action and the gravity of the prejudices a decision for or against may
cause to either of the parties.

Compared with other cases, interim injunction issues are very sensitive in
intellectual property rights claims for a decision for or against has serious
implications in such suits. For example, assessing damages requires some
tangible proof as to the amount of the infringed goods distributed in the
market; and this is not a simple task. Also, in most cases, the infringing
goods damage or affect the reputation of the victim’s products and it is
again difficult to assess the amount of loss and establish cause and effect
relationship between the loss incurred and the infringement. And hence
from the right holder’s point of view, it is much preferable to be awarded an
interim injunction at the beginning of the suit than to claim compensation at
a later time. On the other hand, an interim injunction can totally or
significantlly frecze the market or the business of the alleged infringer.
Hence, some individuals or business enterprises can wrongfully manipulate
the opportunity to drive out an innocent competitor from the market. It is in
recognition of this sensilive naturc of intellectyal property rights cases that

" The Civil Procedure Code of Ethiopia, Negarith Gazette No 3/1965, Addis Ababa.
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the law has explicitly imposed the above important factors which should be
taken into consideration in the decision making process.

Another important feature of the Trademark Proclamation is the principle
cnunciated in Article 39 (4)(c). This sub-article obliges courts td: make a
deeper investigation into the relative strength of the parties if the application
of the criteria under Art. 39 (4) (a) pointed out above puts the two parties on
equal footing.’® Thus courts cannot strike out the application for a
temporary injunction simply because severe harm may result to the
defendant too. They must inquire into the harm the activity of the infringer
might cause to the plaintiff and if the two parties are found to be in equal
Josition must make a deeper investigation of the strength of the actions of
‘both sides and make a ruling based on such findings. In intellectual property
related disputes in general, and in trademark cases in particular, delaying or
failing to give temporary injunctions amounts to giving a temporary
Judgement in favor of the alleged infringer as the alleged infringement
would continue leaving its irreversable effects. Hence the law obliges courts
to take sides on the matter promptly.

Another temporary measure the court may take under the Proclamation is to
protect infringement by preventing the entry of goods into the channels of
commerce while such goods are at customs ports awaiting clearance
formalities. Under Article 42 (1) of the Proclamation, the Customs
Authority is given the power to seize and detain goods for a period of 10
days upon application by the right holder and the provision of sufficient
guarantee as well as documents cvidencing his rights. Such preventive
measures will lapse after ten days unless the right holder presents a court
injunction preventing the release of the "goods.”

Another temporary remedy courts may take under Article 39(1)(b) of the
Proclamation is the preservation of evidence relevant to an alleged
infringement. The kind of measures the court may take in this regard are not
spelt out in the Proclamation. The sub-article simply states that the court
“shall order prompt and cffective provisional measures to ... preserve
relevant evidence” without saying more. It is, however, specifically
provided under sub-article (5) that the provisions of the Civil and Criminal
Procedure Codes on search and seizure are applicable to suits under the

% Art. 49 (4)(c) of the Proclamation,
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Proclamation. Article 161 (1)(a) of the Civil Procedure Code empowers
courts to make an order for the detention, preservation or inspection of any
property which is the subject matter of a suit, or as to which any question
may arise therein. Furthermore, pursuant to sub-article (1)(b) of the same
Article, where the court gives such order of detention, preservation and
inspection, it can authorize any person to enter upon or into any land or
building in the possession of the other party to such suit, or authorize any
samples to be taken, or any observations to be made, or experiment to be
tried which may seem necessary for the purpose of obtaining full
information or evidence. Thus, a plaintiff in a trademark suit can apply for
the inspection of premises and the seizure of infringing goods and other
evidence relating to the same in addition to a temporary injunction to stop
the infringement.*’

2. 2. Final Remedies

2.2.1. An Overview

Several remedies are available to a victim seeking relief for the infringement
of his/her intellectual property rights. These include, remedy under the
ordinary civil law theory of damages, royalty, receiving the profits made by
the infringement (accounts of profits), injunction, declaratory judgements,
or a combination of either of these. Each of these remedies has its own
objective. Damage is awarded primarily to replace the loss suffered by the
right holder. On the other hand, awarding royalty finds its justification in the
theory of unjust enrichment. In other words, it is aimed at prohibiting the
infringer from benefiting from the unlawful act of exploiting the property of
another without the necessary authorization. The idea behind delivering the
profits made by an infringement to the right holder is basically to prevent
the infringing activity from being intensified through the profits made. If it
is truly and accurately applied it can have an effect of deterring piracy or
counterfeiting. Injunction is rather the most effective mechanism in
preventing or deterring an infringement activity. And its main objective 1s
“prevention of eminent injustice”.*® A judgement or decision (declaratory
judgement) can also be made without going into the amount of

37 Cf., the Anton Piller Order discussed supra.

** Titia E. Deurvorst, Remedies for Infringement of Intellectual Property Rights in the
Netherlands, Entertainment Law Review, 2001.

110



compensation. The main objective of this remedy or gractice is to enjoin
either of the parties from engaging in a certain activity.’

However it does not mean that each of the remedies perfectly mects its
objective. To start with the remedy of awarding damages under the ordinary
civil law, the infringer is only liable for the loss caused by the infringement
activity. And, it is often difficult to prove this causal link.*® The other
shortcoming of such a remedy is that in many situations as well as legal
systems it can only be achieved at the end of the proceedings not during an
interlocutory stage.*' Similarly, as we shall see below, it is a hard task to
find out that part of the profit of the infringer derived as a result of the
infringement in cases where the infringer is ordered to surrender the profit
made as a result of an infringemenf. Though the remedies of awarding a
royalty and giving a declaratory judgment as to the existence of an
infringement are relatively easier of application, they are not enough by
themselves to stop the infringement activity. Injunction on the other hand is
an effective remedy to put an end to the infringement, though it has nothing
to do in compensating what has been lost as a result of the mifringement. It
can hence, in general, be observed that, under the present state of
intellectual property rights law, intellectual property right holders face great
challenges in getting appropriate compensation for all they lost as a result of
the imfringement and thus in deterring further infringements. They have
relatively fewer obstacles in requiring an infringer to stop particular
infringement activities or to rcfund the payment due had authorization
(licence) been requested.

2.2.2. Problems in Accounts of Profits

As bricfly mentioned earlier, account of profits (delivering the profit made
by an infringement to the right holder) is one mode of granting protection to
intellectual property rights, Theoretically, this remedy seems to have a real
deterrent effect for whatever the infringer gained is to be expropriated.
However it is not widely used. For one thing, it is not clear if the defendant
can claim the deduction of that part of the profit which has rather to do with

39 Ihid.
40 Ihid.

41 P “ "
In some states, such as The Netherlands. an “order for an advance payment on damages
may be obtained. See, Ibid.
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his own effort or has no direct contact with the infringing act.*? Even then, it
is difficult to differentiate the part of the pro fit which was directly caused by
the infringing act from the part caused by other factors. Moreover, courts
may not allow the documents of the infringer to be seen by anyone other
than a certified public accountant so as to prevent the disclosure of the trade
secrets of the infringer to potential competitors. And this minimizes the
right holder’s ability to find out the exact profits. Secondly, as case laws in
the UK indicate, whether or not this remedy is available only in cases where
injunction is granted is not clear. Neither is it settled whether the plaintiff
can claim damages and accounts of profits at the same time.”> As a result,
right holders tend to claim damages instead of demanding the profits
. derived through the infringement of their property.

Where an injunction is not granted, it would obviously seem rather illogical
to require the defendant to return the benefits made unfairly while on the
other hand allowing him/her to continue doing the same activity. However,
as indicated above, some cases from England demonstratc that exceptions
exist. Such a remedy can be granted without an injunction where
circumstances occur which bar the court from issuing an injunction though
the case naturally deserves such an order. This can be the case, for example,
when the right of the holder has expired. The same holds true where the
protected information has already been exposed to the public to such an
extent that an injunction would be unnecessary. Similarly, in cases where
the infringement affects only 2 minor element of the right, it may not be fair
{0 order an injunction. Instead the profits derived from the infringement can
proportionally be awarded. In other words, though an injunction will not be

ordered, account of profits can be made so as 1o bar that part of the profit
derived from the infringement.**

The other difficulty associated with account of profits is that it is difficult to
assess the exact amount of monetary award the right holder deserves. This
requires discovering the profits made through a particular activity as a
whole and assessing how much of it is caused by the infringement. And, in
general, costs incurred to come up with a product are deducted and it is only
the net profit which is taken into account for purposes of compensation.

4§ Readings in Intellectual Property, op. cit,, p. 515.
4
Id.

“ Ibid., pp. 519-520.
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However, here too, questions arise as to whether or not it is only those costs
properly and necessarily incurred by the defendant which ought to be
deducted and whether the infringer can be required to pay potential profits
as well. To illustrate the latter point, can the infringer be required to pay the
difference if he/she could have maximized his profit by searching for a
better market or by selling at a higher price?ds It’s also unclear whether
unrealised profits can be included as part of the profit. Normally, since
injunction together with delivery of the unsold goods is ordered, account of
profits is made only for the products sold prior to injunction. However,
problems might arise when delivery of the goods cannot be ordered.?®

2.2.3. Final Remedies Under the Trademark Proclamation

The type of civil remedies available to trademark owners are laid down in
Article 40 (1) of the Proclamation. It reads as follows:

17 The court hearnig a case of infringement of a trademark owner’s
right may:

a) pass an injunction to stop the defendant from continuing the
act of infringement,

b) order the defendant to compensaie the damage inflicted to
the claimant due 1o the infringement.

Thus, the two remedies prescribed by the law are injunctions and
compensation. We have already discussed the principles governing
injunctions in relation to interim measures of protection. As regards
compensation, it is laid down in Article 40 (2) that "it is to be equal to the
net profit derived by the defendant from the use of the trademark or the
amount of royalty the defendant could have been charged had he used the
trademark undecr the terms of a license contract, whichever is higher, plus an
amount that shall cover the expenses incurred by the claimant in connection
with the suit." What is provided as a compensation under the proclamation
is thus not the ordinary damages under civil law but accounts of profits
and/or reasonable royalty. As cxplained in the previous section, the
principle of accounts of profits requires the surrender of all the profits made

“* Ibid., p.524.
-
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from the infringement. As we saw, the shortcoming in accounts of profits is
that it is difficult for the plaintiff to provc which part of the profit is
attributable to the infringement. To show the cause and effect relationship
between the profit and the infringement is not a simple task. In recognition
of this, the Trademark Proclamation, under sub-article 3 of Article 40,
provides that “the whole of the net profit derived from the sale of the
defendant’s goods or scrvices... shall be attributed to the use of the
trademark unless the defendant proves that part of the profit is attributive to
other market factors.” Hence, as the law shifts the burden of proof to the
defendant, trademark owners under the Cthiopian Trademark law can claim
the whole net protfit made by an infringer without establishing cause and
effect relationship between the profit and the infringement. The principle of
accounts of profits deviates from the famous principle in Article 2091 of our
Civil Code that “damages due shall be equal to the damage caused to the
victim by the act giving rise to the liability”. Under the theory of accounts
of profils compensation equals the amount of profit earned from the
wrongful act. This means that the victim can be rewarded over and above
actual damage to the cxtent of the profit made by the infringer. But again
the problem is to obtain evidence about the true net profit derived by the
infringer, especially if the infringer does not keep books of account.
Counterfeiters, as is well known, are illicit organizations and as they do not
even pay taxes no singlc cvidence may be obtained about their net profits.
Lastly, all infringers are not necessarily profit makers. Hence, accounts of
profits cannot work in situations where the infringer establishes not to have
made a profit.

Given Lhe above challenges .in establishing true profits the victim may
choose to claim compensation under thc ordimary civil law theory of
damages. But thc problem under Article 40(2)of the Trademark
Proclamation is that it specifically provides only two alternative modes of
compensation: compensation equal to net profit or royalty. Unlike under our
Copyright Law, the alternative of assessing damages on the basis of the
Civil Code is left out. It would thus seem that there is no room under the
Trademark Proclamation to claim compensation based on the Civil Code.

As pointed out carlier, the other alternative provided by Article 40(2) of the
Proclamation to determinc compensation is to assess the amount of royalty
the trademark owner would carn had he used the trademark in a license
agreement. Awarding reasonable royalty finds its justification more in the
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principle of unjust enrichment than in the theory of damages. The idea is
that trademarks are assets or intellectual properties; thus no one should
freely usurp and derive a benefit or enrichment out of them. Hence, the
person who utilizes such properties without authorization should pay lor the
services he got from them and should not be unjustly enriched at the
cxpense of the property or cffort of others. The controversy which usually
ariscs in this conncetion 1s how Lo evaluate the royalty fee of the trademark
especially where the trademark has never been given in royalty or under a
license agreement before. To our knowledge, the busincss scctor in Ethiopia
is not used to giving value to its trademark or intellectual property assets.
Professional intellectual property assesors too are rare, if not non-existant.
It would therefore seem advisable for plaintiffs to present some evidence
which will help the court to equitably determine the amount. For example,
demonstrating the annual sale and the demands of the goods can help.

As we saw, the other remedy provided by the Trademark Proclamation is
permanent injunction. A similar remedy 15 provided under Article 2121 of
the Civil Code. But the Civil Code requires the viclim to prove that “the
injury with which he is threatned is such that it cannot be redressed by an
award of damages™. Article 40(1) of the Proclamation, on the other hand,
dispenses with the necessity of such prool. Injunction, as we saw, is a very
clfective measure for it stops the infringement once and for all.

In reference to damages to reputation or honor which infringiment of
trademaurk rights might cause, hoth Articles 2120 of the Civil Code and
Article 134 (2)(a) of the Commercial Code prescribe in a similar manner
that publication may be ordered to remove the effect of such acts. Even if
there 1s no refercnecc to such remedy in the Trademark i

option has not been explicitly or impliedly left out.

Border measures by customs authorities is, as explained earlier, the other
remedy available under Article 42 of the Trademark Proclamation. Customs
authoritics can seize and dectain goods that are subjects of alleged
infringement on the basis of a written application by the right holder
accompanied by a certificate of trademark registration and upon sufficient
guarantee provided by him. In such cases, the applicant is rcquired (o
present a court injunction within 10 working days. Failure to present such
an injunction results in the crediting of the guarantee furnished. It is not
clear, however, to whose benefit the guarantee would be credited. There
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seems to be no plausible reason why such guarantee should automatically be
credited in favour of the governmient or customs authorities. Rather, it
should be depasited for a certain periad to satisfy any claim which might be
made by the victim of the false application.

Finally, a severe erinmmnal penalty of rigorous imprisonment from 5 to 10
vears 1s imposcd for intentional violation of the nghts protected by the
Proclamation. In contrast, under Article 720 of the new Penal Code it is
only those who intentionally infringe, immitate or pass off trademarks, in
such a manner as to decieve the public, who will be liable to a punishment
of from 1| to 10 years rigarous imprisonment. The motive or intention to
deceive has thus to be cstablished. It has to be noted that the question of
resemblance between two trudemarks can be guite a controversial issue. It
would accordingly not be proper to categorize all violators in the same
group with counterfeiters and imposce stiff punishment. The TRIPs
agreement too does not oblige states-partics to imposce punishment for all
violations of trademark rights but basically for counterf{eiting.
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The Legal Regime Governing Arbitration
In Ethiopia: A Synopsis’

By: Tilahun Teshome®

There are a greal many problems that should not come to judges at all
and that should be disposed of in other ways-better ways. I can suggest
one basic way that should be developed more widely in the course, and
that is the use of private arbitration. ... We must use this highly
acceptuble device that in the long run is probably less expensive and at
least as efficient as any judicial process.’

Chief Justice Warren Burger

Although it may be said that arbitration, as a device for resolving
conflicts arising between individuals and groups, is deep-rooted in almost
all parts of our country, the concept, as we lawyers of today understand it, is
of a recent introduction to the legal system in Ethiopia. The modern
conception of arbitration is characterized by the fact that arbitration
agreements that are made in accordance with the law are irrevocable and
decisions made by tribunals duly constituted in pursuance of these
agreements enforceable. This form of dispute resolution is, however, only as
old as the history of codification in the country. The traditional mode of
scttling disputes and differcnces, usually referred to as “shimgilina “, was,
~and still 1s, the dominant mode of alternative dispute resolution, pamcularlv
in the rural areas where access to law enforcement organs is very much
limited. It is a practice that combines a hybrid of what 2 modemn lawyer

" This work was first presented at an International V\’orkshop on Banking and Arbitration
organized by the Addis Ababa Chamber of Conunerce in November 2001, It has been
considerably revisited thercafter in the light of current developments on the law and
pramce of commercial arbitration, hoth at the domestic and the international plane,

Assob late Professor of Law, Addis Ababa University

' Chiet Justice Warren Burger of the United States Supreme Court, quoted in S. Azadon
Liewul and Francis A. Tsegah, Arbitration and the Sertiement of Commercial Disputes: A

Seleciive Surver of Afiican Fractice, 24 Intemational and Comparative Law Quarterly,
1975,
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calls mediation, conciliation, compromise and arbitration propcr.
Shimagiles (literally meaning elderly persons) are by and large authorized
by the parties to consider and dispose of their disputes. More often than not,
they are not expected to adhere to the rules of positive law, which in many
instances they themselves are not familiar with, in the resolution of the
disputcs tabled before them. As a noted Ethiopian lawyer once wrote: -

In customary law we do not find a neat and clear definition of
arbitraiion ... it seems that arbitration and compromisc are generally
synonymous terms to mean one and the same dispute solving device.
One thing is clear and that is whichever means is used in the dispute
solving process, there is prior consent to the jurisdiction of the
“shimagiles” and to be bound by their award. °

Impartial, as they are generally expected to be, the main
responsibility of shimagiles is to bring the contending parties to terms that
may, under the circurnstances, be acceptable to both due regard being had to
the sense of justice and fairness entertained by ordinary men and women in
the society. To this end, elders employ a variety of persuasive and, when
conditions warrant, socially coercive measures {0 execule their awards. As a
rule * a person who has agreed to reach a settlement beforc elders or a
relative judge to be bound by their decisions, may not refuse to make a
settlement, nor may he cancel the settlement.* 4

The purposc of this discussion, however, is not to go into examining
this long established practice, which many of us treasure a lot. It is rather to
bricfly explore existing laws that pertain to arbitral submission, arbitrability
and arbitration proceedings in the context of presently accepted principles
and practices of arbitration as they rclate to private disputes.

? aklilu Wolde Amanuel, The Fallacies of Family Arbitration under the 1960 Civil Code of
Erf'u‘opi'(:_ 9 Jowrnal of Ethiopian Law, Mo, 1, June 1973, . 180.

Y Digest of Old Ethiopian Judgmenis, (Law Faculty Archives, Addis Ababa University,
Unpublished) Vo. 4, Ch.1
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II

The law governing arbitration in Ethiopia is to be found in the 1960
Civil Code and the 1965 Civil Procedure Code. The former carries
provisions dealing with the substantive aspects of arbitration while the latter
mainly regulates the procedures employed in arbitration proceedings. * As
we will attempt to elaborate in the course of this study, the
comprehensiveness of these codes with respect to all matters pertaining to
arbitration in a modem society leaves much to be desired, however.

Bc that as it may, arbitral submission of civil disputes is regarded as
@ special contract under the Civil Code. Special in the sense that the rules
governing it, i.e. Articles 3325 to 3346, are placed in Chapter 2 of Tatle 20,
which in turn is one of the titles making up Book V of the Code that goes by
the caption “ SPECIAL CONTRACTS “. Thus Article 3325 defines an
arbitral submission as: ' '

A contract whereby parties to a dispute entrust its solution to a third
party, the arbitrator, who undertakes to settle the dispute in
accordance with the principle of law.

As a contract is an agreement for the creation, variation or extinction
of obligations, all the elements that are required to be fulfilled in any
contract are also required to be present in an arbitral submission. These are
mainly related to the capacity of the parties to the submission, to the subject
matter of the submission as well as to the formal requirements thereof, if
any.

The first step in an arbitral submission is thereforc the entry by the
parties into a valid contract to arbitrate. Hence, without prejudice to the
rules governing arbitral submissions as special contracts, the provisions of
the Code on contracts in general > with respect to formation, effect and

¢ Civil Cade of the Empire of Ethiopia, Articles 3325 to 3346; Civil Procedure Code of the
Empire of Ethiopia, Articles 315 to 319 and 350 to 357.

¥ Title XTI Contracts in General, Articles 1675 to 2026. Note in this regard the provision of
Article 1676 which provides thus:

Provisions upplicable to contracts

!. The general provisions of this Tile shall apply to coniracts regardless of the
naiure thereof and the parties thereto.
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extinction of obligations are mutatis mutandis applicable to agreements
relating to arbitral submissions.

With regard to the subject matter, Article 3328 of the Civil Code
provides that arbitral submissions may refer to existing controversies or to
future disputes, which may arise out of the interpretation or enforcement of
provisions in a contract. As is clear from its wordings, this rule accepts the
two different forms of arbitration agreement: one that is usually made after a
dispute arises and another that is included in a contract to provide for
resolution of disputes that may ensue in the future. When the arbitration
agreement is made in an instrument separate from another document that
.defines the obligations of parties, it is, in the parlance of the law of
arbitration, known as a submission agreement or acte de compromise. When
it is included as a provision in a contract, it is referred to s an arbitration
clause or clause compromissoire.® Tn the former case, a separate agreement
for arbitral submission is necessary, while in the latter the submission is just
a component of a broader contract. In this second one, the component of the
broader contract is regarded as a contract within a contract. This mainly is
the reason why many accept that an arbitration clause is severable from the
main contract of which it forms a part. It is further held that, as a matter not
directly related to the terms and conditions of other matters in the contract
document but collateral to them, the nullity of the principal contract or a
provision thereof does not, as a rule, affect the validity of the arbitration
clause. In the realm of the law of arbitration, this notion is widely known as
the theory of separability (or severability) of arbitration clause. In a word,
the theory of separability implies that the arbitration clause is independent
of and separate from the main contract in which it finds itself. Those who
subscribe to this theory argue that, for all intents and purposes, there are two
different contracts in one single instrument, one that defines the parties’
principal relationships, and another that provides for the resolution of
disputes arising from or connected to these relations. In substantiating this
theory, an English judge has once stated that even if a contract is said to
have been breached:

2. Nothing in this Title shall affect the special provisions applicable to certain
obligations by reason of their origin or nature.

® For an excellent comparative analysis of the Law of arhitration, see Picter Sanders,
Arbitration, in the /nternativnal Encyclopedia of Comparative law, Volume XVI, Chapter
12, Published under the auspices of the International Association of Le gal Science, 1996.
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..it survives for the purpose of measuring the claims arising out of the
breach, and the arbitration clause survives for determining the mode of
their settlement. The purposes of the contract have failed, but the
arbitration clause is not one of the purposes of the contract’.

The theory is widely accepted and put into use by many jurisdictions,
particularly in international commercial arbitration. The UNCITRAL
Arbitration Rules, for example provide that an arbitration clause “shall be
treated as an agreement independent of the other terms of a contract and a
decision by the arbitral tribunal that the contract is null and void shall not
entail ipso jure the invalidity of the arbitration clause.”® The UNCITRAL-
Model Law too has a similar 1')1'ovis,i<.m.9 Several international arbitration
finstitutions likewise include similar provisions on separability in their
«ules'®. The current trend of national laws too seems to be heading towards
adoption of this theory. In this regard, it is worthwhile to make note of few
jurisdictions from different legal traditions. Article 808 of the Italian Civil
Code says that the arbitration clause shall be evaluated independently of the
underlying contract. Article 7 of the 1996 Arbitration Act of England also
provides that unless the parties to a contract agree otherwise, an arbitration
agreement that is included in a contract that contains another agreement
shall stand notwithstanding that the “other agreement is invalid or did not

" Lord Macmillan in Hayman v. Darwins Ltd. (1942), Quoted in Alan Redfern and Martin

Hunter, Law and Practice of International Commercial Arbitration, 3 Ed., London, Sweet
& Maxwell, 1999, Section 3-31. :

8 UNCITRAL (United Nations Commission on International Trade Law) Arbitration Rules,
Article 21.2, General Assembly Resolution 31/98. 15 December 1976.
9 UNCITRAL Model Law on International Commercial Arbitration Article 16.1 prescribes
that an arbitration clause, which forms part of a contract, shall be treated as an agreement
independent of the other terms of the contract.
0 gee for example Article 6.4 of the 1998 Rules of Arbitration of the International
Chamber of Commerce (ICC). It states: “Unless otherwise agreed, the Arbitration Tribunal
shall not cease to have jurisdiction by reason of any claim that the contract is null and void
or allegations that it is non-existent provided that the Arbitration Tribunal upholds the
validity of the arbitration agreement.” Under Article 23 of the 1998 Arbitration Rules of
the London Court of International Arbitration (LCIA) separability is spelt out in the
following words: *

“An arbitration clause which forms or is intended to form part of another agreement
shall be treated as an arbitration agreement independent of that other agreement. A decision
by the Arbitration Tribunal that such other agreement is non-existent, invalid or ineffective

shall not entail ipso jure the non-existence, invalidity or ineffectiveness of the arbitration
clause.”
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come into existence or has become ineffective.” Under French law,
separability of the arbitration clause is known as “I’autonomie de la clause
compromisoire” and although there is no specific provision in the current
French Code of Civil Procedure, its courts have long recognized the rule,
particularly in matters relating to international commercial arbitration. In a
landmark decision rendered by the Federal Supreme Court of Germany in
1970, it was held that “when the invalidity of the main contract is invoked
on grounds which do not apply to the arbitration agrecment, arbitrators can
decide the issue''.” In much the same way, Article 19 of the 1994
Arbitration Law of the People’s Republic of China proclaims the following:

An arbitration agreement shall exist independently. The amendment,
recession, termination or invalidity of a contract shall nat affect the
validity of the arbitration agreement.

When, in view of these developments, we resort to our laws, there is
no clear provision in the 1960 Civil Code of Ethiopia that leads one to
conclude that the rule of separability is incorporated therein.

111

Essentially, arbitration is a result of the parties’ agreement to charter
a private tribunal for the resolution of their disputes. Needless to state, the
immediate ellect of such an agreement implies ousting the jurisdiction of
national courts. Courts no longer have jurisdiction on the point of
controversy and the decision of the party-appointed judges, called the award
in arbitration law, is normally enforced in much the same way as court
decisions. As such, a court before which a case that is subjccted to
arbitration is presented shall not accept and try the case whenever an
objection to that effect is made.'” In a recent English case, the House of
Lords has concisely put this principle in the following words:

"' Picter Sanders. work cited at note 6 above.
"* See. for example. Article 1458 Of the French Code of civil Procedure which reads:

“If a dispute pending before an arbitral tribunal on the basis of an arbitration agreement
is brought befure a state court, it shall decide itself incompetent. If the dispute is not yet
before an arbitration wibunal, the State court shall also declare itself incompetent....”
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The parties choose arbitration for better or for worse. They
relish the better features, of which there are many. When things
take a turn for the worse there are limits beyond which they
cannot be allowed, consistently with their arbitration agreement,
10 run to the courts for help.'?

The operation of the doctrine of party autonomy in the determination
of the subject matter of arbitration espouses their contractual freedom as
they may subject any civil controversy, contractual or otherwise, to be
resolved through arbitration. It is, therefore, up to them to decide as to
which aspect of their dispute is to be referred to arbitration. In the absence
of a clear provision of the law to the contrary, both rights in rem and in
personam (real and personal rights) are arbitrable. Nevertheless, the extent

" to which parties may submit disputes to arbitration by and large depends on

the applicable national law. This limitation demarcates the point at which
party autonomy comes to an end and the beginning of the public mission of
courts of law. It is this limitation that is regulated by the rule of
arbitrability. It is generally held that only considerations of public policy as
reflected in the positive law set the limitations on arbitrability. As Allan
Redfern and Martin Hunter succinctly stated:

Each state may decide in accordance with its own public policy
considerations which matters may be settled by arbitration and which
may nol. If the arbitration agreement covers matters incapable of
being setiled by arbitration under the law of the agreement or under
the law of the place of arbitration, the agreement is ineffective since it
will be unenforceable. Moreover, recognition and enforcement of an
award may be refused if the subject matter is not arbitrable under the
law of the country where enforcement is sought.”

Broadly speaking arbitrability may relate to the status of the parties
submitting the dispute to arbitration or to the subject matter to be arbitrated.
Certain public organs may be prohibited from submitting disputes to
arbitration or they may be required to fulfill prescribed conditions prior to
doing so. This is known as subjective arbitrability. In a number of

“ Lord Mustil in S4 CoppeeLavalin NV v. Ken-Ren Chemicals and Fertilizers Limited
(1994) quoted in Jonathan Hill, Some Private International Law Aspects of the Arbitration
Act of 1996, 46 International and Comparative Law Quarterly, 1997.

""" Alan Redfern and Martin Hunter, work cited at note 7 above, p.105.
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jurisdictions government administrative organs transacting business with
private entities or individuals are prohibited from submitting disputes
arising from these transactions to arbitration. In other cases the arbitrability
may relate to the subject matter of the dispute. It is held that “certain
disputes may involve such sensitive public policy issues that it is felt they
should only be dealt with by the judicial authority of state courts.””
Criminal and tax cases and cases involving constitutional issues may be
cited as examples in this regard. This form of arbitrability is referred to as
ohjective arbitrability.

A very important utility of the rule of arbitrability in the law of
; arbitration lies in the fact that it saves parties and arbitrators from indulging
in arbitration proceedings the award of which is not enforceable at law, It is
therefore in order to take note of the fact that the issuc of arbitrability may
be invoked both at the beginning of the arbitration proceedings or at the
enforcement stage. A party may plead inarbitrability when the case is
submitted to an arbitration tribunal by challenging that the dispute the
resolution of which is sought is not capable of being arbitrated under the
applicable law or it may attack the validity of the award on the same ground
through a procedurc known as the setting aside rule. Various international
conventions also provide that national courts have the obligation to
recognize and enforce arbitral awards only when they establish that the
subject matter of the award is arbitrable under the law of the land. The 1958
New York Convention on the Recognition and Enforcement of Foreign
Arbitral Awards provides in this context that:

Recognition and enforcement of arbitral award may...be refused if the
compelent authority in the country where recognition and enforcement
is sought finds that:

a) The subject matter of the difference is not capable of
settlement by arbitration under the law of that country, or

'* Julian D. M. Lew, Louks A. Mistelis and Stefan M. Croll, Comparative International
Commercial Arbitration, Kluwer Law International, The Hague, London, New York 2002.

See also Kirry, Arbitrability: Curvent Trends In Europe, Arbitration Inlernational, Volume
12, 1996,
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b) The recognition or enforcement of the award would be
‘contrary to the public policy of the country.’®

When we consider arbitrability under Ethiopian law in the light of
this scenario, we do not come across any rule that speaks of it in the 1960
Civil Code. Not only that; even the existence of some species of disputes
that cannot be submitted to arbitration is not mentioned in it. It is therefore
tenable to assume that only general principles of public policy lay the
ground for determination of arbitrability. On the other hand, the Civil
Procedure Code, which came out some five years later, prescribes under
Article 315(2) that no arbitration may take place in relation to
"administrative contracts" as defined in the Civil Code. Again resort needs
to be made to the Civil Code to find out what it has in store for
administrative contracts. The Civil Code does not lump all contracts made
by state administrative organs in the basket for administrative contracts. It
specifies that the principles of the Code on contracts in general or on special
contracts in particular may be applicable to contracts transacted by these
state organs and other persons. A contract may not be designated as an
administrative contract simply because administrative authorities are its
parties on the one side, or even on both sides. For it to be designated as
such, the following preconditions are required to be met;

1. Itis expressly qualified as such by the parties;

2. It is connected with an activity of public service; or

3. It contains one or more provisions, which would only have been
inspired by urgent considerations of general interest'’.

The anomaly, if one may say so, with respect to the notion of
arbitrability in our legal set up, however, is that while the law governing the
substantive aspect is silent, another law, the primary purpose of which is

'® Adopted by the General Assembly of the United Nations on 10 June 1958, the New York
Convention is the most widely acclaimed international instrument to date on the law of
arbitration. The Convention mainly regulates problems relating to recognition and
enforcement of arbitral awards made in a state other than the state where such recognition
and/or enforcement is sought. It also applies to awards not considered as domestic awards
despite the fact that they are made in the state where they are sought to be recognized
and/or enforced. As of the date of the writing of this work, over 100 member states of the
United Nations have ratified or acceded to the Convention. Ethiopia, however, has not vet
done so.

'"C.C. Arts. 3131 and 3132,
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regulation of procedural maltters, speaks of the inarbitrablity of
administrative contracts. To add to the confusion, still another sub-Article of
the same Article 315(4) states: ** Nothing in this Chapter shall affect the
provisions of Article 3325 to 3346 of the Civil Code. “ The phrase * in this
Chapter “* in the quoted sub-Article refers to the chapter of the Civil
Procedure Code on arbitration in which the very prohibitive provision of
Article 315(2) is placed while the provisions of the Civil Code referred to
are thosc that pertain to arbitral submission. Posing this same anomaly on
administrative contracts, a researcher on the subject had once asked thus:

If nothing in Book 4 of Chapter 4 of the Civil Procedure Code affects
the provisions of Articles 3325 - 3346 of the Civil Code, and nothing as
to whether or not maiters arising from administrative conlracts are
inarhitrable is mentioned in Articles 3325-3346, could Article 315(2)
be given effect? In other words, if the overriding texts of Articles 3325
- 3346 of the Civil Code are silent as to whether or not dispuies
cmanating from administrative contracts are inarbirrable, can’t thai be
taken av an implication that even disputes arising from administrative
coniracts are arbitrable in so far as nothing express is stated in
Articles 3325 - 3346 that they are not? Or should there be a manifest
contradiction hetween the two codes ' relevant texts for Articles 3325 -
3346 to be overriding? **

Another writer on the same area had put the problem in the
following words:

If this provision had been placed in the Civil Code rather than in the
Crvil Procedure Code or alternatively, if the Civil Code had a
similar provision, no one would have dared to make an issue out of
7 i

But in reality it 1s not uncommon for public cnterprises and even
government administrative organs to stipulate arbitration clauses in
contracts they conclude with private businesses. Courts are also often seen
enforcing these clauses. In fact, a good number of regulations issued for the
establishment of public enterprises during the era of the military

¥ Zekarias Keneaa, Arbitrability in Eu,mp.u Posing the Problem, 17 Joumal of Ethiopian
[.aw, 1994

" Bezawork Shimelash, The Formation, Content and Effect of an Arbitral Submission
under Ethiopian Law. 17Journal of Ethiopian Law, 1994,
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administration carry provisions that empower these entities to submit their
contractual disputes to arbitration. Another case in point was the practice of
the Central Arbitration Committee, which, following the Soviet madel of
arbitrrage, was set up by the Military Government to adjudicate disputes

arising out of contracts made between government-owned enterprises.

2

v

The above, in a nutshell, being what the Civil Code has in store
for an arbitration agreement, there are also certain instances whereby the
Code provides for compulsory arbitration. One such instance is the
institution of family arbitration in which disputes arising out of betrothal
and those that arise out of marriage, including divorce proceedings and
their effects, were required to be submitted to the arbitration of the
persons who have been witnesses to the acts of betrothal or that of
marriage.”' These rules also contain provisions on the appointment and
replacement of arbitrators as well as modalities of resolving issues
arising out of a party’s failure to appoint his or her arbitrator. In his
expose de motifs to the Code, the expert draftsman of the Ethiopian Civil
Code, Professor Rene David, explains the justifications for preserving
this institution as, among other things, being “ inspired by the idea that
the judges who are appointed by the state arc not perhaps the best placed
and the best qualified to resolve disputes of family nature."? As time
passed by and the social realities of the early days of the Code were
altered for good, the wisdom of forcing arbitration on parties to family
disputes was questioned by many. And that actually is the reason why
the Revised Family Code of 2000 adopted a different approach in
resolving familial disputes by greatly reducing the wide powers

20 Throughout much of the nineteen-eighties, the Central Arbitration Commitiee functioned

i |

under directives issued by the Office of the Chairperson of the then Council of Ministers.
The Committee worked in a two-tiered arrangement; one as a tribunal of first instance
and the other as its appellate organ. Its members were representatives of the Ministry of
Finance, the Ministry of Interior and the Ministry of Justice, with the latter as its
chairperson. As no document could bhe accessed on the subject, this author had no other
choice but to rely on his personal knowledge for this statement. ;

See the provisions of Title IV Chapter 6 and Chapter 9 of the C.C. in general and Articles
666, 668,723,725 and 727 of the C.C. in particular.

** Quoted in Aklilu, work cited at note 2 above p. 176
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entertained by family arbitrators.”® Under the new law, the role of family
arbitrators in divorce proceedings is only that of attempting to reconcile
the spouses failing which the partics go back to the court where the
proceedings were sct in motion in order to be able to secure a
pronouncement of divorce. Arbitrators do also have some roles in the
resolution of disputes that pertain to liquidation of property relations of
the ex-spouses once a decision on divorce is made, but again with
substantial court supervision.?* Of course there are many people who do
not subscribe to this idea and who maintain the view that [amily
arbitration ought to have been preserved for those who opt to go for it,
just as in any other case that is subject to arbitral submission.”® Other
than family arbitration, the following disputes have also been expressly
i stated by the Civil Code as being arbitrable.

¢ Article 941 on testamentary dispositions providing for arbitration:
The testator may order in his will that any dispute between the heirs or
the legatees relating to the liquidation or the partition of the succession
shall be decided by one or more persons, designated in the will as
arbitrators. ;

¢ Art 945(1) on agreement by co-heirs providing for arbitration during
liquidation of successions:
The heirs and the legaiees may agree that any dispute arising between
them regarding the liguidation or partition of the succession shall be
submitted (o ane or more arhitrators.

¢ Article 969(3) on disputes that may ensue during the opening of a will:
Arbitrators shall, as far as is possible, be appointed to settle any dispute
arising out of the succession, and the necessary provisions shall be made
to ensure the conservation of the will.

* The Revised Family Code Proclamation of 2000, Federal Negarit Gazetta Extraordinary
Issue No. 1/2000. Note, however, that the Revised Family Code is applicable to Iederal
jurisdictions notably the capital Addis Ababa and the town of Dire Dawa. But there is a
tendency towards making use of the law as a model to family laws to be enacted by some
of the member states of the Ethiopian Federation. In this regard, it is in order to mention
the gross similarity that one observes in the provisions of the Family Codes of the three
other regional states that came out not long after the Federal Parliament adopted the
former. :

* Ibid Articles 82, and 119-122,

S For a discussion on the backgrounds of the Revised Family Code, see Tilahun Teshome,
Ethiopia: Reflections on the Revised Family Code of 2000, The International Survey of
Family Law, 2002 ed., Andrew Bainham, editor, Jordan Publishing Limited, 2002.
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e Article 1275(1) on provisions for arbitration in an agreement for
creation of joint ownership.
The act creating the joint ownership ar an agreement en rered into
by the joint owners may provide that any dispute arising between
Jjoint awners in relation to the thing jointly owned shall be settled
by one or more arbitralors.

e Articles 1472 and 1473 on disputes on the amount of compensation in
Jieu of property subjected to expropriation:
Article 1472:
Where the competent authorities do not accept the amount of
compensation claimed by an interested party, such amount shall be fixed
by an arbitration appraisement committee.

Article 1473:

1) The arkirration appraisement committee shall comprise such
members, canduct their proceedings and make their award as
prescribed.

2) It shall have as ils sole duty fo fix the amount of compensation to be
paicd by the competent authorities.

) [t shall not decide on any dispute regarding the rights giving rise to
COMPERSALION.

¢ Article 1765 on variation of contracts:
When making the coniract or thereafter, the parties may agree to refer to
an arbitraior uny decision velating 1o variations which ought to be made
in the contract, should certain circumstances occur which would modify
the economic basis of the contract.

¢ Article 2271 on the possibility of referring price estimation in a
contract of sale to a third party.
1) The price may be referred to the arbitration of a third party.
2)  There shall be no sale where such third party refuses or is unable to
make an estimate.

In the 1960 Commercial Code too, the following classes of disputcs
have been stated as being susceptible to arbitral submission.

¢ Article 267(2) and 500(1) on the powers of liquidators during the
process of dissolution and winding up of business organizations:
Article 267 i gk
(1) The liquidalors may sell the property of the parvinership. represent
the partnership in legal proceedings and may compromise or refer to
arbitration any malters in issue.
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Article 500

(1) Subject to any limitations imposed by the articles of association or
by the meeting appointing them, liquidators shall have full powers,
liquidators may sell the property of the company as whole,
compromise and arbitrate and shall represent the company in legal
proceedings.

e Article 647(3) on disputes arising from a contract of carmage:

(2] In respect of carriage of goods, provisions may be made with a view
to arbitration, provided such arbitration is to take place in any of the
places mentioned in sub-Art. (1).
e Article 1038 on matters relating to the management of a debtor’s
property when a bankruptcy proceeding is set in motion.

1) After taking the opinion of the creditors’ committee and afier
hearing the bankrupt, whether he presents himself of his own motion
or on being summoned by registered letter, the commissioner may
authorize the trustees to compromise and arbilrate in respect of any
claim concerning the bankrupt estate.

2} Where the value of the subject matter of the compromise or
arhbitration is not determined or exceeds the jurisdiction of the
trustees, the compromise or arbitration shall be raiifted by the court,

3)  The bankrupt shall be swmmoned to attend the ratification
proceedings and may make an application o set aside  the
compromise or arbitration.

In the Maritime Code, Article 209 speaks of an arbitration clause in
a bill of lading and provides that an arbitration clause in a bill of lading
“may in no event grant to the arbitrators the power to settle a difference by

ition.”

Note, however, that the express stipulations mentioned hercinabove
should not in any way be construed as limiting arbitrability only to the
matters referred to.

Another notable instance of compulsory arbitration under our laws is
found in the Proclamation on Cooperative Societies. Article 47 of the
Proclamation provides that disputes arising between members of
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cooperative societics or disputes between different such societies must be
submitted to arbitration if they are not settled through conciliation.*®

\%

With regard to parties to an arbitration agreement, a person having
capacity under the law may cnter into an agreement for arbitral submission.
As such, any one having the capacity to conclude a contract under the law is
likewise deemed to have the capacity to bind himself or others by an
agreement to arbitrate. In the ordinary course of events, the law presumes
the capacity of physical persons to do so.”” But in the intercst of protecting
their own rights and those of others, as the case may be, minors, pcrsons of
unsound mind or those who are declared bankrupt are precluded from the
category of persons who may submit a dispute to arbitration. The first two
groups of persons are considered not to be in a position to appreciate the
possible consequences of their actions, fully or in part, hence deserving the
appropriate legal protection”®. In the case of a bankrupt person, though, the

*® The Proclamation to Provide for the Establishment of Cooperative Societics

No.147/1998, Federal Negarit Gazeta 5% Year Na. 27. Article 49 provides that “ the

arbitrators shall have the power to hear disputes not settled by conciliation regarding

the organization, management or operations of a society which arises between:

1. members or former members, and members and members or representatives of
tormer members or persons claiming in the names of deceased members; or

2. members, former members or members or representatives of former members or

- heirs of deceased members and any officer, representative of the management

commitiee or employee of the society; or

3. the society or the management committee and any former management comumittee,
any officer, agent or employee or any former officer, agent or employee or the
nominee heirs or representatives of deceased former members or employees; or

_ 4. the society and any other society.”

1 C.C. Articles 192-197. Article 196 in particular spells out that capacity is presumed and

he who alleges that another person does not have the required capacity shoulders the onus

of proving it.

* Article 299 of the Revised Family Code of 2000 provides that acts performed by a minor
m excess of his powers shall be of no effect. Note also (hat the title of the section in
which this Article finds itself goes by the phrase “Sanctions of the Rules for the
Protection of the Minor™. With respect to persons of unsound mind also it is stated under
Article 358 of the C.C. that they shall be subject in respect of their persons or their
property to the same rules of protection as minors.
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policy consideration is primarily the safeguarding of the interests of his
. & 2
creditors to the extent possﬂale‘q.

Persons acting in representative or fiduciary capacity such as
guardians, tutors, receivers or trustees in bankruptcy may agree 1o submit
disputes to arbitration. Nevertheless, their powers may sometimes need to
be viewed in the light of legal provisions that set limits to their actions in
this capacity. In the law of Agencey, 3 jt is held that the authority to submit
his principal’s disputes Lo arbitration is not within the powers of an agent
appointed to perform an act of management. Article 2205(2) of the Civil
‘Code in this regard states that the agent may not, among other things, effect
_a settlement or consent to arbitration unless special authority to do so is
conferred on him. Likewise, a partner in a business organization cannot bind
his co-partncrs by a submission to arbitration in the firm’s name for such an
exercise is regarded as an act contrary lo the standard partnership practice.
To do so, the partner is required to obtain a special authorization expressed
either in the partnership agreement or in a separate instrument.”’

Normally, the law, in the case of Government organs, Or their
statutes. in the case of other bodies corporate, provide for the powers of
their executive officers, which may, inter alia, include thc power to enter
into an agreement for an arbitral submission. Tn the absence of an express
statutory stipulation, superior policymaking or governing organs may confer
such powers on their executive officers.

It is therefore worth noting that the absence of capacity has the
cffect of invalidating the arbitration agrecment or nullifying an award made
on its basis. This is equally true for domestic arbitration in as much as it is
so for international commercial arbitration. The New York Convention for
one prescribes, in its Article 5.1.a, that when the concermed party files an
objection, recognition and/or enforcement of an award may be refused if the
parties to the arbitration agreement are found to be under some incapacity
according to the law applicable on the case.

2 Under Articles 1022 and 1023 of the 1960 Commercial Code of Ethiopia, (Com. C.), 1t is
provided that a person who is declared bankrupt may be subjected to restrictions
specified in the law. In particular he is prohibited from administering or disposing of his
property from the date of declaration of bankruptcy until he is fully discharged.

0 article 2179 — 2265 C. C.

! Com.C. Article 235.
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VI

For an arbitration agreement to be of any value it is essential that
that an arbitration tribunal that will see and consider the dispute be duly
constitited and one of the most important attributes of arbitration is the
freedom of parties to appoint their arbitrators or to agree on the modalities
of doing so. In the light of this reality, Professor Rene David raises
questions that are similar to the following: How many persons will sit in the
arbitration tribunal and if they are several will they have the same status or -
different statuses in the tribunal? How will they be appointed? Are there any
fequirements that they need to fulfill before assuming this responsibility?
How may they be disqualified and/ or replaced? What rights and duties does
an arbitrator have? What is the legal basis on which the tribunal stands and

considers the case?”

Appointment of arbitrators is one of the points that are required to
be regulated in any agreement to arbitrate. Parties may agree on the number
and manner of appointment of arbitrators or they may incorporate in the
agreement other instruments that provide so. They may appoint the
arbitrators themselves or they may agree on a different procedure of
appointment. This includes agreement on the appointing authority,
incorporation of rules of institutions that provide for appointment or
referring the task of appointment to a court.

In the Civil Code, Articles 3331 to 3339 lay down the procedurc
and modalities of appointment of arbitrators. Accordingly, parties may
appoint arbitrators either in the arbitration agreement or subsequently.
Arbitrators may also be appointed by a court or by another appointing
authority so designated for this purpose by the parties. The number may be
one or several. Where the number of arbitrators is even, they are required to
appoint a third arbitrator who shall preside over the tribunal. In the event of
a disagreement between the arbitrators over choice of a presiding arbitrator,

*2 Rene David, Arbitration in International Trade, translated by Arbitrage ddans le
Commerce [International, Kluwer Law and Taxation Publishers, Deventer/ the
Netherlands, 1985, p. 223. Incidentally Professor David is the expert that drafled the
1960 Civil Code of Ethiopia on which much of this work focuses.
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the appointment is to be made by a court. Another instance in which a court
appoints an arbitrator is where one of the parties to arbitration or the person
designated as an appointing authority by the parties fails to appoint an
arbitrator within the time provided for by the law for so doing. Subject to
the provisions of Article 316(2) of the Civil Procedure Code, which
specifies that judges shall not be eligible for appointment as arbitrators by a
court, the court may appoint any person of its choice as an arbitrator. To be
valid, the law, in addition, requires the arbitral submission not to place one
of the parties in a privileged position as regards the appointment of
arbitrators. If, for example, the agreement provides for several arbitrators,
each party should come out with an equal number of arbitrators. If it
_provides for a sole arbitrator they should both have a say in the
" appointment. Each party should agree on the kind of person to be appointed,
including the determination of the special qualities or expertise of the
arbitrator. If one of them is granted a specific period of time to make a
choice of his arbitrataor, this right should also accrue to the other.

When ‘the number of arbitrators is more than one, Article 3332
speaks of the need for having a person who may preside over the arbitration.
Unlike the practice in many jurisdictions, neither the Civil Code nor the
Civil Procedure Code draw distinction between the notions of presiding
arbitrator and umpire. An umpire is different from an arbitrator in the sense
that he or she is a person selected by the arbitrators to decide the matter in
controversy where the arbitrators arc unable to agree, whereas a presiding
arbitrator 1s just an additional arbitrator who may only act together with the
other arbitrators. Hence, it is safc to assume that there is a possibility of him
being outvoted by the other arbitrators in the event of disagreement between
the president and other members. This is not the case in a tribunal where
there is an umpire. The rule on choice between having an umpire or a
presiding arbitrator in arbitration tribunals is not a well-settled one,
however. In fact, the more common of the two is that of having a presiding
arbitrator, particularly in Civil Law countries. Articles 1454 and 1470 of the
French Code of Civil Procedure, for example, provide that if the parties
agree on an cven number of arbitrators an additional arbitrator shall be
chosen and the arbitral award is rendered by majority votes. Article 1035 of
the German Zivilprozessordnung (Civil procedure Code) likewise states that
in an arbitration with three arbitrators, each party shall appoint its own
arbitrator and the two party-appointed arbitrators shall appoint the third
arbitrator who shall act as chairman of the tribunal. The procedure is the
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same in Chinese law too. The English Arbitration Act of 1996 accepts both
practices. Its Articles 20 and 21 are entitled “Chairman” and “Umpire”
‘respectively, and the choice of the two is left to the parties. The approach
under the UNCITRAL rules is inclined towards the former.

Another important area is one relating to challenge and replacement
of arbitration. It is held that granting parties the opportunity to challenge
and disqualify arbitrators is one aspect of maintaining the integrity of the
arbitration process. To this end, a procedure needs to be in place, which also
takes the veracity of the action for challenge to ensure whether the challenge
is made in good faith or whether there are ill motives behind it.>* Capacity,
lack of agreed-upon qualifications, misconduct of the proceedings and
partiality are usually some of the grounds on the basis of which an arbitrator
may be challenged. Just as they agree on the procedure for appointment of
arbitrators, parties may also stipulate the manner for challenging them or
they may subscribe to rules of institutions that provide similar procedurcs.
In the Ethiopian context, the Civil Code provides that an arbitrator who is
not of age, is of unsound mind, convicted, ill or absent, or is for any other
reason unable to discharge his functions properly or within a reasonable
time maybe disqualified. An arbitrator appointed by agreement between the
parties or by a third party may also be disqualified where there arc any
circumstances capable of casting doubt upon his impartiality or
independence.’® Unless otherwise agreed, a party may not, however, seek
the disqualification of an arbitrator appointed by himself unless for a reason
arising subsequently to the agreement or for a reason he became aware of
only after the appointment.** The application for disqualification is to be
made to the tribunal itself or to another authority agreed upon by the parties
in their submission. Where the application is dismissed, an appeal lics to the
court within ten days of the dismissal order.’® An arbitrator may also be
removed by the court, upon application of either party, where he "unduly
delays" the discharge of his duties, unless the parties have specifically
agreed in their submission that such matters are to be referred to another

* For an elaborate account of this procedure see W, Michael Tupman, Challenge and
Disqualification of Arbitrators In International Commercial Arbitration, 38 International
and Comparative Law Quarterly, 1989.

* An. 3340 C.C.

* Art. 3341 C.C.

* Art. 3342 C.C.
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authority.'-’? Where an arbitrator is disqualified or removed, the court may
appoint his replacement unless the parties have agreed differently in their
submission.*®

Vil

A suit to enforce an arbitration clause or a separate submission to
arbitrate is a special proceeding and is considered as an action for the
specific performance of an agreement to arbitrate. The onus is on the party
seeking arbitration to show to the court that there is a valid agreement 10
arbitrate since it is stated under Article 2001(1) of the Civil Code that “he
who demands performance of an obligation shall prove its existence.” The
function of the court is normally to determine whether or not a valid
contract to arbitrate exists or to ascertain whether or not the agresment for
arbitral submission is waived by the party requiring compliance with the
submission. After hearing the parties, the court gives an order to proceed
with the arbitration in accordance with the terms of the agreement if it is
convinced that the submission is valid.

At this point it is in order to say a few words on the competence of
an arbitration tribunal in relation to objections that may be raised with
respect to the validity of the arbitration agreement and its competence to try
the dispute. Objection on the jurisdiction of an arbitration tribunal is very
much interlinked with the validity of the arbitration agreement itself. A
number of national laws and rules of arbitration institutions provide that the
arbitration tribunal before which the dispute is presented can decide both on
the validity of the arbitration agreement and on the objection made against
its competence. This principle is known as Kompetenz-Kompetenz in the
law of arbitration.’’ Under the UNCITRAL Arbitration Rules referred to
above, it is stated in Article 21 that the tribunal has “the power to rule on
objections that it has no jurisdiction, including any objection with respect to
the existence or validity of the arbitration clause or the separate arbitration
agreement.” This is also true of rules adopted by major international

3T Art. 3343 C.C.
*¥ Art. 3336 C.C.

* See, for example, Pieter Sanders, Procedures and Practices under the UNCITRAL Rules,
27 American Journal of Comparative Law, 1979,
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arbitration institutions’. It is normally a matter to be raised by way of a
preliminary objection at the start of the arbitration proceedings. Under the
Civil Code of Ethiopia, Article 3330 states that the arbitration tribunal shall
not consider issues that pertain to the validity or otherwise of the arbitral
submission. This provision is not, however, clear enough to convey the
intention of the legislator through, especially when it is considered in
conjunction with the other stipulations made in that same article. On the one
hand, it is prescribed that the tribunal has the power to decide on points
relating to its jurisdiction over the case. On the other, that same tribunal is
prohibited from entertaining any point of controversy that has the validity of
the agreement as its object even if the parties agree to this effect*’

Once the arbitration proceeding is set in motion, whether upon
request of the parties or by a court order, Article 3345 of the Civil Code
provides that the procedure to be followed is in the province of the Code of
Civil Procedure. The latter, under Article 317(1), prescribes that the
-procedure before the tribunal shall, as near as possible, be the same as in a
civil court. Parties arc heard, their evidence examined and awards made in
accordance with rules governing the pronouncement of judgment and
decrees. It is also paossible for arbitration tribunals to give orders in relation
to interim measures of protection or, at times, to require court assistance to
have such orders be given or enforced. As the phrase “as near as possible”
implies, the most notable difference between a civil action in a court of law
and in an arbitration tribunal is, however, the informality of the proceeding
in the latter. Posing this same point Robert Allen Sedler, had this to say:

qn

Rules of Arbitration of the ICC (Article 6), work cited at note 10 above, provide that any

decision as to the existence, validity or scope of the arbitration agreement shall be decided

by the International Court of Arbitration of the ICC and any decision as to the jurisdiction

of the Arbitration Tribunal shall be made by the Tribunal itself. It is also stated under

Article 23 of the Arbitration Rules of the LCIA, work cited at note 10 above, that the

Arbitration Tribunal shall have the power to rule on its own jurisdiction, including any

objection to the initial or continuing existence, validity or effectiveness of the arbitration

agreement.

e C, Article 3330 Scope of Jurisdiction

i The arbitral submission muy authorize the arbitrator to decide difficulties arising
out of the interpretation of the submission itself.

2. It may in particular authorize the arbitrator to decide disputes relating to his own
Jurisdiction.

3. The arbitrator may in no case be required to decide whether the arbitral
submission is or iy not valid.
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The arbitral proceedings musi be fair to both parties amd, therefore, there
must be complicnce with the provisions of the Code designed to ensure
such fairness.... thev should he employed as a guide, bul should not be
used where they would disrupt the informality of the arbitral proceeding,

=

£ oy : . i ey 47
resulung in increased costs and delay in disposition of the case.

Awards are to bc made “in accordance with the principles of law,”
so states Article 3325 of the Civil Code. Bul, for a lawyer at least,
“principles of law " and “the law as i stands’’ are not necessarily the same.
In fact, there is a difference between the English version of the Code and the
Amharic one, which is the controlling version of the two. The latter simply
says awards arc to be made “in accordance with the law.” The Civil
Procedure Code also follows the Amharic expression in that it prescribes
that unless the parties agree to have the dispute resolved on equity, awards
arc to be made on the basis of the law.* In this connection, it is worthwhile
(o mention here that the law does not have much to offer regarding awards
made in the form of what in other jurisdictions are known as awards by
amiable compositewr and awards in the form of ex aequo et bono. In the
former case. a tribunal may derogate from strict application of the law if it is
of the opinion that such a way of disposing of the dispute would lead to a
just outcome. In the latter. the tribunal is not even required to determine the
applicable law or to have reference to it to disposc of the dispute. Only
considerations of equity dictate the manner in which it makes the award. In
both cases though, the tribunal shall have such powers only if the parties to
the arbitration have expressly agreed that the case be disposed of in this
way. But the extent to which these principles are put into effect have not yet
heen tested in the country, even if one may be tempted to assume that there
is no leual prohibition against it.

The Code also provides that the award made by an arbitration
tribunal is to be executed in a like manner as an ordinary judgment. The
parly sccking execution of an arbitral award is required to have i1t
homolozated by a court for its genuineness. In countries where the use of
institutional arbitration is common, arbitration institutes may undertake the

“ Robert Allen Sedler. Etuopian Civil Procedure, Haile Selassie | University, Addis
~Ababa. 1968, p.388.
Y Civ. Pro. C. Article 317 (2),
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business of homologation. In Ethiopia, though, it is not far from the truth if
onc may say institutional arbitration is virtually incxistent.**

Appeal against an arbitral award is possible under the Civil
Procedure Code. It is required to be in accord with the terms of the arbitral
submission and must invoke the grounds specificd under Article 351 of the
Civil Procedure Code.*> Another provision of the Code, i.e. Article 350(2),
states the possibility of waiver of appeal against an arbitral award provided
such waiver is made with full knowledge of the circumstances. One may
take up an issue with this provision, though. It may be presumed that the
waiver may be expressed in an arbitration clause contained in the principal
contract or it may be stated in a scparate agreement for an arbitral
submission. The phrase “with full knowledge of the circumstanccs” 1s,
however, susceptible to different interpretations as it naturally calls for
subjectivity of judgment. Sedler even concludes that the provision indicates,
“ that the parties may not waive their right to appeal in the arbitral
submission, since at the time the submission was made they could not have
had full knowledge of the circumstances.” ° It may, on the other hand, be
contended that finality of an award is something that the parties include as
one of the objects of the arbitration agreement. The agreement bcing a

“ Over the past few years two arbitration institutions have been established, one under the
auspices of the Addis Ababa Chamber of Commerce and Sectorial Associations and
another, the Ethiopian Arbitration and Conciliation Center, formed as a civil society
organizalion

** No appeal shall lie from an award except where:

a) the award is inconsistenl, uncertain or ambiguous or is on its face Wrong in matter

of law or fact.

b) the arbitrator omitted to decide matters referred to him;

¢) irregularities have occurred in the proceedings, in particular where the arbitrator:-

1) failed to inform the parties or one of them of the time or place of the hearing
or to comply with the terms of the submission regarding admissibility of
evidence; or

1) refused to hear the evidence of material witness or took evidence in the
absence of the parties or of one of them; or

d) the arbitrator has been guilty of misconduct, in particular where:

1) he heard one of the parties and not the other;

it} he was unduly influenced by one party, whether by bribes or otherwise; or

tii) he acquired an interest in the subject-matter of dispute referred to him.

** Sedler, work cited at note 38 above.
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contract, they are both bound by the doctrine of pacta sunt servanda, to say
the least.*”

VIII

As pointed out above, our society has a long history of settling
disputes out of the established state machinery of adjudication. We also
have a body of laws that contains rules basic to arbitration. Over the last
decade or so, practices have shown that, for a host of reasons, parties to
contracts refer their disputes to arbitrators of their choice. We have also
witnessed a move lowards institutional arbitration in the coming into picture
of the Arhitration Institute cf the Addis Ababa Chamber of Commerce and
Sectorial Associations and the Ethiopian Arbitration and Conciliation
Center. These two institutions have drawn up their own rules of arbitration
and mediation and have commenced providing their services to those
interested. Be that as it may, however, “there is still gross unfamiliarity with
the meaning and application of arbitration, “as a writer on the subject had
once stated. ** As we procced towards a system of market economy, it is,
thercfore, high time to think of an elaborate legal regime governing
arbitration and the appropriate institutional framework for its realization.

*" This is also what the provision of Article 1731.1 prescribes. “The provisions of a contract
lawtully formed shall be binding on the parties as though they were law.”

<% .
Bezawork. work cited at note 19 above.
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J UDGMENT S COLUMN

FEDERAIL SUPREME COURT

CIVIL BENCH

Appellant: Welete Mikacl Yoseph

Respondents: 1. Azaletch Negash
2. Meseret Kebede (in abstentiu)

C. App. F No., &85

Acknowledument of paternity — C.C. Art. 748 — Judicial declaration of
paternity — Revised Family Code Art. 143 — Opposition — Civ. Pro. C.
Aris. 358, 359 and 360,

The present appellant brought an action before the High Court seeking
Judicial declaration of her child born out of wedlock. The Court granted
her application and declared her child as the daughter of the late Major
Wubishet Wolde Amanuel. The present respondents appeared in
opposition to the judgment claiming that the deceased was not survived
by any of his children and that, in his will, he left his entire estate 10 his
grand-children whom they represented. The present appellant was duly
summoned 1o appear in answer to the opposition and, after hearing her
reply. the Court reversed its former decision and ruled that the evidence
adduced by the prescnt appellant do not sufficiently prove the existence
of paternal filiation as requircd by the law. The present appeal was
brought against this deeision. '

Held: Decision of the High Court affirmed.
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Under Article 143(e) of the Revised Family Code, it is stated that
Judicial declaration of paternity may be obtained “where the person
claimed to be the father of the child has participated in the maintenance,
care and cducation of the child in the capacity of a father.” Occasional
assistance to the child in the form of cash and clothing does not amount
to “maintenance or care” within the meaning of the provision. (Note that
the Ambharic version uses “or' instead of “and”, as in the Lnglish
VOFSION).

FEDERAL SUPREME COURT

CRIMINAL BENCH

Appellant: Ato X

Respondent: Public Prascoulor

Cr. App. IF. No. 5301

Homuicide in the first degree — P.C. Art. 522 (1)(a) — Homicide in the
second degree — P.C. Art. 523 ~ Thefi — P.C. Art. 630 — Statements made
to the police during interrogation - Cr. Pro.C. Art. 27 - Confessions —
Cr. Pro.C. Art. 35 — Power of the court to convict for an offence for
which the accused could have been alternaiively charged — Cr. Pro.C.
Art. 113 (2).

Appellant and the deceascd agreed to pass the night together in a room at
a hotel in which the deceased served as a waitress. While in bed, they
soon ran out of condoms and the appellant proposed unprotected sex.
The deceased mentioned the risks involved and suggested that he refrain
but did not persist. After it was all over, she informed him that she 15 a
carrier of the AIDS virus and is after men for revenge, whereupon, he
tell upon her and repeatedly struck her on the neck with his fist and at
last strangled her to death. He then fled the scene after removing 50 Birr
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(6 USD approx.) from her suit pockets. The High Court found him guilty
of aggravated homicide, as charged, and of theft, an offence for which he
was not charged, and sentenced him to life imprisonment. The present
appeal was lodged against this decision.

Held: Conviction for theft quashed and conviction for aggravated
homicide reduced to one for homicide in the sccond degree.

Sentence accordingly reduced to a term of ten years rigorous
imprisonment.

FEDERAL HIGH COURT

CIVIL DIVISTION

Plaintiffs: 1. Amare Wedajo on behalf of other shareholders and on his own
2. Bogale Asfaw 3. Terefe Mengesha 4. Nigussie Mekuria.

First Defendants: 1. Shiferaw Rizuneh 2. Zewdu Mecshesha
2. Adela Leulseged 4. Tesfaye Asfaw

. Shibiru W/Giorgis.

Second Defendant: Aweke G/Selassic (not in attendance)

C. F No. 1313/88

Share companies - Investigation into the position of a company by a
court order - Who may request investigation? — Com. C. Axt. 381 and
382 Shareholders' General Meetings — Calling of q General Meeting
by the court at the behest of shareholders — Com. C. Art. 391 —
Replacement of directors — Com. €. Art. 351 - Meaning of the term
“shareholder” — Issue of share certificates — Subscription of new shares

Com. C. Arts. 478 (2). 312 (3) and 319-324 Effect of non-
registration of modifications in the memorandim of association on the
validine of shares issued — Com. C. Arts. 342r2), IB92) 399¢2). 323
21901) and 221(4) - Liability of auditors for fault — To whom liable? -
Com. C. Art. 380.
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This is an action brought by a group of shareholders against the
Directors and Auditor of their company secking an order of the court for:
an investigation on the company’s state of affairs, the removal from
office of its Board of Directors, and the convening of the General
Meeting of the shareholders of the company under an independent
chairperson. First Defendants contend that plaintiffs are not
“shareholders” within the meaning of the law as the sharc certificates
they hold were issued prior to the registration of the modified
Memorandum of Association of the company. They also contend that
plaintifts are not entitled to request the calling of a General Meeting as
the sharcs they own do not represent one tenth of the company’s share
capital. The Second Defendant contends that, as an auditor, he is liable
for faults committed in the discharge of his duties only to the company
and not to its individual sharcholders.

Held: For the plaintiffs. A General Meeting of sha reholders ordered.

« The rules relating to registration and publicity of modifications
‘n the memorandum of association of a share company following
an increase in capital by issuing new shares arc primarily
designed for the protection of third partics and do not affect pre-
existing rights and obligations between the company and
individual shareholders cstablished through the sale and purchasc
of shares.

Auditors are civilly liable for any loss occasioned by the
excrcise of their duties only to the company and third partics.
Individual shareholders do not, in this regard, have the standing
to institute proceedings against them.
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